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It is time everyone cooled down and Charles Krauthammer is the man to start it.  
It’s the judiciary’s Nixon-to-China: Chief Justice John Roberts joins the liberal wing of the 
Supreme Court and upholds the constitutionality of Obamacare. How? By pulling off one of the 
great constitutional finesses of all time. He managed to uphold the central conservative 
argument against Obamacare, while at the same time finding a narrow definitional dodge to 
uphold the law — and thus prevented the court from being seen as having overturned, 
presumably on political grounds, the signature legislation of this administration. 

Why did he do it? Because he carries two identities. Jurisprudentially, he is a constitutional 
conservative. Institutionally, he is chief justice and sees himself as uniquely entrusted with the 
custodianship of the court’s legitimacy, reputation and stature. 

As a conservative, he is as appalled as his conservative colleagues by the administration’s 
central argument that Obamacare’s individual mandate is a proper exercise of its authority to 
regulate commerce. ... 

... Law upheld, Supreme Court’s reputation for neutrality maintained. Commerce clause 
contained, constitutional principle of enumerated powers reaffirmed.  

That’s not how I would have ruled. I think the “mandate is merely a tax” argument is a dodge, 
and a flimsy one at that. (The “tax” is obviously punitive, regulatory and intended to compel.) 
Perhaps that’s not how Roberts would have ruled had he been just an associate justice and not 
the chief. But that’s how he did rule.  

Obamacare is now essentially upheld. There’s only one way it can be overturned. The same 
way it was passed — elect a new president and a new Congress. That’s undoubtedly what 
Roberts is telling the nation: Your job, not mine. I won’t make it easy for you.  

  
  
  
Tom Scocca from Slate is next.  
There were two battles being fought in the Supreme Court over the Affordable Care Act. Chief 
Justice John Roberts—and Justice Anthony Kennedy—delivered victory to the right in the one 
that mattered. 

Yes, Roberts voted to uphold the individual mandate, joining the court's liberal wing to give 
President Obama a 5-4 victory on his signature piece of legislation. Right-wing partisans are 
crying treason; left-wing partisans saw their predictions of a bitter, party-line defeat undone. 

But the health care law was, ultimately, a pretext. This was a test case for the long-standing—
but previously fringe—campaign to rewrite Congress' regulatory powers under the Commerce 
Clause. 



This is why the challenge to the ACA, and its progress through the courts, came as a surprise to 
Democrats and to mainstream constitutional scholars: Three years ago, there was no serious 
doubt that Congress had the power to impose the individual mandate. ... 

... The business about "new and potentially vast" authority is a fig leaf. This is a substantial 
rollback of Congress' regulatory powers, and the chief justice knows it. It is what Roberts has 
been pursuing ever since he signed up with the Federalist Society. In 2005, Sen. Barack Obama 
spoke in opposition to Roberts' nomination, saying he did not trust his political philosophy on 
tough questions such as "whether the Commerce Clause empowers Congress to speak on 
those issues of broad national concern that may be only tangentially related to what is easily 
defined as interstate commerce." Today, Roberts did what Obama predicted he would do. 

Roberts' genius was in pushing this health care decision through without attaching it to the 
coattails of an ugly, narrow partisan victory. Obama wins on policy, this time. And Roberts 
rewrites Congress' power to regulate, opening the door for countless future challenges. In the 
long term, supporters of curtailing the federal government should be glad to have made that 
trade. 

  
  
  
Mark Tapscott, managing editor of the Examiner has already backed down.  
OK, it’s hard to admit but my initial reaction to this morning’s Obamacare decision by the 
Supreme Court – a snide tweet branding  Chief Justice John Roberts as another “gift” from 
President George W. Bush like the Medicare Prescription Drug benefit program – was 
embarrassingly hasty. ... 
  
... Roberts has forced the entitlement state to drop its pretense that government entitlements are 
intrinsically beneficial and concede the brutal reality that they are in fact the application of force 
to take from some to give to others. As a practical matter, taxes cannot represent an unlimited 
power. That’s a genuinely new deal for welfare state advocates. and one that is not likely to 
adduce to their future success. 

Finally, and perhaps most importantly, Roberts forces what is a profound assault on the nation’s 
constitutional framework hiding behind the false flag of humanitarianism out of the courts and 
tosses it into the political arena where the general sense of the community can resolve the 
outstanding issue. 

As long as there are congressional elections every two years and presidential elections every 
four years, the American system will continue to give advocates of whatever stripe – you know, 
those “factions” Publius so feared – realistic hopes of eventually prevailing. When political 
questions are decided by a mere five black-robed judges, it can take generations – or a civil war 
– to reverse the damage (See Dred Scott, Plessy v Ferguson, NLRB v Jones & Laughlin Steel, 
Wickard v Filburne, etc.). 

On balance, I believe the decision takes a giant step toward restoring the judicial efficacy of 
constitutionally limited government and drags New Deal liberals and progressives out from 
behind their pretense of being compassionate and virtuous. That said, it will still take some time 



for enough cases to work their way through the court system to allow the full fruit of the decision 
to be harvested. 

And one more thought: During our civil war, battles that appeared lost on the first day were often 
won on the second or third day (Shiloh, Gettysburg). Those who see today as a loss should take 
heart because tomorrow the struggle will be on new and more promising ground. ... 

  
  
Toby Harnden in the Daily Mail, UK says this looks like a 'pyrrhic victory' for the 
president.  
... Romney, with his Massachusetts baggage, is an imperfect messenger on healthcare. But the 
Roberts tax argument plays right into his hands by linking Obamacare to the economy. 
 

In a time of economic hardship with rising unemployment why did Obama raise taxes to achieve 
the Left's dream of universal healthcare? That's a potent question for Romney to ask in the final 
four months of this campaign. 

The decision deprives the Left in a single stroke of its argument that Obama needs to be re-
elected so he can appoint liberal judges to a Supreme Court controlled by Right-wing zealots. It 
also gives Romney a very clear message of 'repeal and replace'. 

A striking down of Obamacare would have been a disaster for Obama. But in the longer-term, 
his victory might well prove to be a Pyrrhic one. 

Some conservatives are already calling Obama's healthcare reform 'Obamatax' rather than 
'Obamacare'. If Romney adopts that description, he makes the reform sound altogether less 
benign and he links the healthcare debate to his core message about the economy. 

Roberts may have enraged many conservatives by refusing to kill Obamacare. But if he become 
known ultimately as the father of Obamatax he may well have handed Romney an election gift. 

  
Jennifer Rubin suggests six things to watch.  
... 6. The impact on employment and small business may be considerable. The RNC is 
highlighting this from CNBC’s Jim Cramer: “I think this is just a terrible decision, people, for the 
possibility of more employment for this year. Look, this is not a great thing for small business, 
and I think that the market is afraid that small business will lay off people, and I think that the 
market is taking it over, all right, in that this is just another reason why you should not hire and 
another reason why you should fire.”  

This is precisely the argument that Mitt Romney has been making: Obama’s policies are 
retarding growth and impairing hiring. If we see continued decline in the jobs numbers, this 
argument becomes very powerful. In short, Obama chose “historic” health-care legislation over 
an economic revival, and now Americans are paying the price. Conservatives have a unique 
opportunity to explain why Obamacare is bad policy and quicksand for Democrats to defend. 

  



Sean Trende of Real Clear Politics has a piece that needs editing but contains 
germs of interesting thoughts.  
3. The chief justice has built up some political capital. 

Barack Obama was forced to go on television and praise the court’s ruling. In so doing, he 
validated -- at least implicitly -- one of the most pro-state’s rights decisions in recent times. 

Roberts has basically done what John Marshall did: Insulate the court from criticism of bald 
partisan bias and infidelity to, as he once put it, calling balls and strikes. He’s earning plaudits 
from the left. Though the right is grumbling, I suspect they won’t be doing so for long 

4. This matters in the long run -- a lot. 

This is not the last battle to be fought on the Roberts Court. It might not even be the most 
significant. In the next term, for example, the court is being asked to reconsider its affirmative 
action jurisprudence. There are almost certainly five votes to overturn court rulings from a 
decade ago upholding some forms of affirmative action. 

Following that, the court will face a variety of tough decisions. There are probably five votes to 
uproot the entire campaign finance system, a decision that would make Citizens United look like 
small fry. And there are probably five votes to invalidate Section 5 of the Voting Rights Act. 

I don’t think invalidating the ACA would have affected the court’s legitimacy that much, at least 
outside of liberals in the legal academy. But taken as a whole, this series of decisions really 
might have irrevocably hurt the court’s reputation for independence. 

But Roberts has something of an ace up his sleeve now. Accusations of hyper-partisanship are 
much harder to make against him, and he has more freedom to move on these issues. 

The cartoonists understood all of this very quickly.  
 
 
 

  
Washington Post 
Why Roberts did it 
by Charles Krauthammer 

It’s the judiciary’s Nixon-to-China: Chief Justice John Roberts joins the liberal wing of the 
Supreme Court and upholds the constitutionality of Obamacare. How? By pulling off one of the 
great constitutional finesses of all time. He managed to uphold the central conservative 
argument against Obamacare, while at the same time finding a narrow definitional dodge to 
uphold the law — and thus prevented the court from being seen as having overturned, 
presumably on political grounds, the signature legislation of this administration. 

Why did he do it? Because he carries two identities. Jurisprudentially, he is a constitutional 
conservative. Institutionally, he is chief justice and sees himself as uniquely entrusted with the 
custodianship of the court’s legitimacy, reputation and stature. 



As a conservative, he is as appalled as his conservative colleagues by the administration’s 
central argument that Obamacare’s individual mandate is a proper exercise of its authority to 
regulate commerce.  

That makes congressional power effectively unlimited. Mr. Jones is not a purchaser of health 
insurance. Mr. Jones has therefore manifestly not entered into any commerce. Yet Congress 
tells him he must buy health insurance — on the grounds that it is regulating commerce. If 
government can do that under the commerce clause, what can it not do? 

“The Framers .�.�. gave Congress the power to regulate commerce, not to compel it,” writes 
Roberts. Otherwise you “undermine the principle that the Federal Government is a government 
of limited and enumerated powers.”  

That’s Roberts, philosophical conservative. But he lives in uneasy coexistence with Roberts, 
custodian of the court, acutely aware that the judiciary’s arrogation of power has eroded the 
esteem in which it was once held. Most of this arrogation occurred under the liberal Warren and 
Burger courts, most egregiously with Roe v. Wade, which willfully struck down the duly passed 
abortion laws of 46 states. The result has been four decades of popular protest and resistance 
to an act of judicial arrogance that, as Justice Ruth Bader Ginsburg once said, “deferred stable 
settlement of the issue” by the normal electoral/legislative process. 

More recently, however, few decisions have occasioned more bitterness and rancor than Bush 
v. Gore, a 5 to 4 decision split along ideological lines. It was seen by many (principally, of 
course, on the left) as a political act disguised as jurisprudence and designed to alter the course 
of the single most consequential political act of a democracy — the election of a president. 

Whatever one thinks of the substance of Bush v. Gore, it did affect the reputation of the court. 
Roberts seems determined that there be no recurrence with Obamacare. Hence his straining in 
his Obamacare ruling to avoid a similar result — a 5 to 4 decision split along ideological lines 
that might be perceived as partisan and political. 

National health care has been a liberal dream for a hundred years. It is clearly the most 
significant piece of social legislation in decades. Roberts’s concern was that the court do 
everything it could to avoid being seen, rightly or wrongly, as high-handedly overturning 
sweeping legislation passed by both houses of Congress and signed by the president. 

How to reconcile the two imperatives — one philosophical and the other institutional? Assign 
yourself the task of writing the majority opinion. Find the ultimate finesse that manages to 
uphold the law, but only on the most narrow of grounds — interpreting the individual mandate as 
merely a tax, something generally within the power of Congress.  

Result? The law stands, thus obviating any charge that a partisan court overturned duly passed 
legislation. And yet at the same time the commerce clause is reined in. By denying that it could 
justify the imposition of an individual mandate, Roberts draws the line against the inexorable 
decades-old expansion of congressional power under the commerce clause fig leaf.  

Law upheld, Supreme Court’s reputation for neutrality maintained. Commerce clause contained, 
constitutional principle of enumerated powers reaffirmed.  



That’s not how I would have ruled. I think the “mandate is merely a tax” argument is a dodge, 
and a flimsy one at that. (The “tax” is obviously punitive, regulatory and intended to compel.) 
Perhaps that’s not how Roberts would have ruled had he been just an associate justice and not 
the chief. But that’s how he did rule.  

Obamacare is now essentially upheld. There’s only one way it can be overturned. The same 
way it was passed — elect a new president and a new Congress. That’s undoubtedly what 
Roberts is telling the nation: Your job, not mine. I won’t make it easy for you.  

  
  
Slate 
Obama Wins the Battle, Roberts Wins the War 
The chief justice’s canny move to uphold the Affordable Care Act while gutting the 
Commerce Clause. 
by Tom Scocca 

 
       Chief Justice John Roberts  
There were two battles being fought in the Supreme Court over the Affordable Care Act. Chief 
Justice John Roberts—and Justice Anthony Kennedy—delivered victory to the right in the one 
that mattered. 

Yes, Roberts voted to uphold the individual mandate, joining the court's liberal wing to give 
President Obama a 5-4 victory on his signature piece of legislation. Right-wing partisans are 
crying treason; left-wing partisans saw their predictions of a bitter, party-line defeat undone. 

But the health care law was, ultimately, a pretext. This was a test case for the long-standing—
but previously fringe—campaign to rewrite Congress' regulatory powers under the Commerce 
Clause. 

This is why the challenge to the ACA, and its progress through the courts, came as a surprise to 
Democrats and to mainstream constitutional scholars: Three years ago, there was no serious 
doubt that Congress had the power to impose the individual mandate. 



A Bloomberg story last week nicely captured the stakes: "Obama Health Law Seen Valid, 
Scholars Expect Rejection": 

The U.S. Supreme Court should uphold a law requiring most Americans to have health 
insurance if the justices follow legal precedent, according to 19 of 21 constitutional law 
professors who ventured an opinion on the most-anticipated ruling in years. 

Only eight of them predicted the court would do so. 

The scholars expected to see the court gut existing Commerce Clause precedent and overturn 
the individual mandate in a partisan decision: Five Republican-appointed justices voting to 
rewrite doctrine and reject Obamacare; four Democratic-appointed justices dissenting. 

Roberts was smarter than that. By ruling that the individual mandate was permissible as a tax, 
he joined the Democratic appointees to uphold the law—while joining the Republican wing to gut 
the Commerce Clause (and push back against the necessary-and-proper clause as well). Here's 
the Chief Justice's opinion (italics in original): 

Construing the Commerce Clause to permit Congress to regulate individuals precisely 
because they are doing nothing would open a new and potentially vast domain to 
congressional authority. Congress already possesses expansive power to regulate what 
people do. Upholding the Affordable Care Act under the Commerce Clause would give 
Congress the same license to regulate what people do not do. The Framers knew the 
difference between doing something and doing nothing. They gave Congress the power to 
regulate commerce, not to compel it. Ignoring that distinction would undermine the 
principle that the Federal Government is a government of limited and enumerated powers. 
The individual mandate thus cannot be sustained under Congress’s power to “regulate 
Commerce.” 

The business about "new and potentially vast" authority is a fig leaf. This is a substantial 
rollback of Congress' regulatory powers, and the chief justice knows it. It is what Roberts has 
been pursuing ever since he signed up with the Federalist Society. In 2005, Sen. Barack Obama 
spoke in opposition to Roberts' nomination, saying he did not trust his political philosophy on 
tough questions such as "whether the Commerce Clause empowers Congress to speak on 
those issues of broad national concern that may be only tangentially related to what is easily 
defined as interstate commerce." Today, Roberts did what Obama predicted he would do. 

Roberts' genius was in pushing this health care decision through without attaching it to the 
coattails of an ugly, narrow partisan victory. Obama wins on policy, this time. And Roberts 
rewrites Congress' power to regulate, opening the door for countless future challenges. In the 
long term, supporters of curtailing the federal government should be glad to have made that 
trade. 

  
  
 
 
 
 



Washington Examiner 
Roberts is not the goat in today’s Supreme Court decision 
by Mark Tapscott 
  
OK, it’s hard to admit but my initial reaction to this morning’s Obamacare decision by the 
Supreme Court – a snide tweet branding  Chief Justice John Roberts as another “gift” from 
President George W. Bush like the Medicare Prescription Drug benefit program – was 
embarrassingly hasty. 

After reading and stewing about it all day, I’ve  concluded that what Roberts has done is 
fundamentally shift the constitutional debate away from the liberal assumption since the 
Woodrow Wilson era that an Imperial Presidency and supine Congress can pretty much do as 
they please so long as it’s covered by at least one of those fig leaves known as the General 
Welfare, Necessary and Proper or Commerce clauses of the Constitution. 

The new assumption is, thanks to Roberts, that at least two of those clauses in fact cannot 
simply be dragooned into the service of whatever a passing majority in Congress wants to do. 
And having shifted the meaning of those two clauses, courts will likely now have to view the 
other clause differently as well. 

In other words, the Constitution means something today that it didn’t yesterday, at least in terms 
of constitutional precedent. It’s not a grand rout of liberalism from the field of battle, but the 
correlation of constitutional forces has now shifted under their feet in such a way that they must 
go over to the defensive on ground not of their choosing. 

Further, the holding that Obamacare passes constitutional muster if it is understood as a tax 
may be an even more significant victory for conservatives. To understand why, which of these 
two words sounds more positive? “Benefit” or “tax”? Who is more likely to prevail – the advocate 
offering a positive benefit without having to explain in any detail how it will be funded, or the 
advocate who right out front says your taxes have to go up but, trust me, you’re going to love 
this new benefit? 

Roberts has forced the entitlement state to drop its pretense that government entitlements are 
intrinsically beneficial and concede the brutal reality that they are in fact the application of force 
to take from some to give to others. As a practical matter, taxes cannot represent an unlimited 
power. That’s a genuinely new deal for welfare state advocates. and one that is not likely to 
adduce to their future success. 

Finally, and perhaps most importantly, Roberts forces what is a profound assault on the nation’s 
constitutional framework hiding behind the false flag of humanitarianism out of the courts and 
tosses it into the political arena where the general sense of the community can resolve the 
outstanding issue. 

As long as there are congressional elections every two years and presidential elections every 
four years, the American system will continue to give advocates of whatever stripe – you know, 
those “factions” Publius so feared – realistic hopes of eventually prevailing. When political 
questions are decided by a mere five black-robed judges, it can take generations – or a civil war 
– to reverse the damage (See Dred Scott, Plessy v Ferguson, NLRB v Jones & Laughlin Steel, 
Wickard v Filburne, etc.). 



On balance, I believe the decision takes a giant step toward restoring the judicial efficacy of 
constitutionally limited government and drags New Deal liberals and progressives out from 
behind their pretense of being compassionate and virtuous. That said, it will still take some time 
for enough cases to work their way through the court system to allow the full fruit of the decision 
to be harvested. 

And one more thought: During our civil war, battles that appeared lost on the first day were often 
won on the second or third day (Shiloh, Gettysburg). Those who see today as a loss should take 
heart because tomorrow the struggle will be on new and more promising ground. 

Others have made this case far effectively and eloquently earlier today than I have here. See 
especially George Will, Larry Solum and Ann Althouse. But, having inadvisedly rushed to 
judgement earlier today, I wanted to make clear that upon further reflection the thing appears to 
me in a quite different light. 

UPDATE: And let’s not forget the 7-2 part of the decision 

The individual mandate understandably has received most of the attention today in the analyses 
of the Obamacare decision, but Timothy Dalrymple makes a couple of crucially important points 
in his post on five possible reasons to see a silver lining, beginning with the significance of the 
court’s rejection of the law’s threat to punish severely states that refuse to go along. 

Specifically, the Court has likely strengthened the hand of the states to counterpoise federal 
power: “The administration’s claim that it could remove all medicaid funding for the states that 
refused to expand medicaid in the way the administration wants was rejected.  The 
administration can condition new, additional funding on states’ cooperation, but not the 
preexisting funding.  This is a big difference.  It will be much easier for states to opt out of the 
medicaid expansion.” 

And putting Obamacare under the taxing power of Congress may make repeal “easier to 
overturn by several orders of magnitude.  The ordinary process, of course, requires 60 votes to 
overcome a filibuster in the Senate.  But when it concerns budgetary matters, including taxes 
(like the Bush tax cuts), 51 votes are sufficient to put the law on hold for 10 years.” 

That means, according to Dalrymple, “51 Republicans will be capable now of overturning 
[Obamacare] at least for 10 years (at which point it could be reviewed again).  Fifty-one 
Republicans could have attempted this in any case, but now they can do so with much greater 
plausibility because this is a matter of taxing and spending and not regulation of commerce.” 

You can Dalrymple’s entire post here. 

  
Daily Mail 
A Pyrrhic victroy at the Supreme Court as Obamacare becomes Obamatax 
by Toby Harnden 

Barack Obama was the clear winner in the Supreme Court’s dramatic five to four decision over 
the Orwellian-named Affordable Care Act – better known as Obamacare on both Right and Left. 



The bottom line is that Obama looked like he was about to have the signature legislative 
achievement of his term struck down as unconstitutional. That didn’t happen and the reform on 
which he spent virtually all his political capital remains law. 

But Chief Justice John Roberts’s majority opinion contains a sting in the tail that could well spell 
real danger for Obama in his November re-election bid. Rather than judging the law 
constitutional under the Commerce Clause, Roberts stated that it was a tax. 

 

As he rammed his bill through Congress without a single Republican vote, Obama argued 
strenuously that fines levied for not taking out health insurance were not a tax. 

In September 2009, Obama told ABC News: ‘For us to say that you’ve got to take a 
responsibility to get health insurance is absolutely not a tax increase.   

‘What it’s saying is, is that we’re not going to have other people carrying your burdens for you 
anymore than the fact that right now everybody in America, just about, has to get auto 
insurance. Nobody considers that a tax increase.’ 

Well, the Supreme Court does. And as President George H.W. Bush could attest, presidents 
who promise not to raise taxes and then do so are apt to be punished by American voters. 

Mitt Romney clearly grasped this when he immediately said in response to the judgment:’ It's 
bad policy today. Obamacare was bad law yesterday. It’s bad law today. Let me tell you why I 
say that. Obamacare raises taxes on the American people by approximately $500 billion.’ 

Nearly two-thirds of Americans do not like Obamacare. In 2010, the main issue in the mid-term 
elections was Obamacare: more than 50 Democrats lost their seats and Republicans scored 
their biggest mid-term victory for over half a century. 

It was probably for the best that the Supreme Court did not overturn a law crafted by a 
democratically-elected president and passed by Congress. As Roberts made clear, he was 
viewing the matter legally, not politically – whether Obamacare is good policy is a matter for the 
voters. 

In the hours after the decision, Romney raised some $2 million. Opposition to Obamacare, like 
almost nothing else, unites and energises Republicans. 

Romney, with his Massachusetts baggage, is an imperfect messenger on healthcare. But the 
Roberts tax argument plays right into his hands by linking Obamacare to the economy. 

 

In a time of economic hardship with rising unemployment why did Obama raise taxes to achieve 
the Left's dream of universal healthcare? That's a potent question for Romney to ask in the final 
four months of this campaign. 



The decision deprives the Left in a single stroke of its argument that Obama needs to be re-
elected so he can appoint liberal judges to a Supreme Court controlled by Right-wing zealots. It 
also gives Romney a very clear message of 'repeal and replace'. 

A striking down of Obamacare would have been a disaster for Obama. But in the longer-term, 
his victory might well prove to be a Pyrrhic one. 

Some conservatives are already calling Obama's healthcare reform 'Obamatax' rather than 
'Obamacare'. If Romney adopts that description, he makes the reform sound altogether less 
benign and he links the healthcare debate to his core message about the economy. 

Roberts may have enraged many conservatives by refusing to kill Obamacare. But if he become 
known ultimately as the father of Obamatax he may well have handed Romney an election gift. 

  
  
Right Turn 
Six things to watch 
by Jennifer Rubin 

A number of legal and economic implications will get a lot of attention by virtue of the way the 
Obamacare ruling was written: 

1. As a legal matter, Chief Justice John Roberts’s decision on the taxing power is deservedly 
being pummeled. In his surprisingly brief opinion, the mandate is a tax for the taxing power but 
not for the Anti-Injunction Act. It’s a tax, even though Congress said it isn’t a tax again and again 
in the statute. The unusual four-person dissent (a showing of a united, disgusted conservative 
front) is withering on this point. Roberts chose to cling to a very weak reed.  

2. The jurisprudential choice — halt the Commerce Clause trend but come up with a “tax on 
inactivity” — is a good one for conservatives. There is a political barrier to passing taxes. In the 
future, members of Congress will have to acknowledge that is what they are up to. The voters 
can impose their will, or threaten to. 

3. Roberts intentionally or not makes President Obama out to be a liar. The entire country will 
soon be reminded of this from 2009: 

He told the Supreme Court one thing and the American people the opposite. He got away with 
that in the court, but why should voters tolerate this? 

4. There should be a lot of focus on the taxes. Americans for Tax Reform has the list totaling 
about $500 billion. But that is now out of date. Ryan Ellis of ATR e-mails me: “There is no going-
forward ten-year score. The one we have is several years old, and is out of date (since it has 
several ‘zero’ years for tax increases set to be enacted after passage of the broader law). That 
means the tax score is certainly higher than the one we had back in 2010. But we don’t know 
what that is. I’m sure it approaches, but does not hit, $1 trillion.” 

5. There is a new problem for the president because of the Medicaid ruling allowing states to 
decline to expand Medicaid but keep their current funding. James Capretta explains: 



“Specifically, the provisions of the statute by which the federal government would try to coerce 
the states into a massive Medicaid expansion were ruled invalid by the Court. This could 
potentially have very significant implications for the law, including how many people gain 
coverage and federal costs for the premium credit program (which is supposed to cover people 
above Medicaid eligibility up to 400 percent of the federal poverty line).” In other words, if a 
bunch of states opt out of Medicaid expansion (and why wouldn’t they?), there is a large 
financial hit insofar as those people would get subsidized coverage funded by the feds. Are we 
going to raise more taxes to pay for that? 

In a related point, consumers just got some personal finance advice from Roberts: Don’t pay the 
tax. Jim Pethokoukis writes: “The penalty—now a tax—for failing to purchase insurance in 2014 
is $95–for the entire year. That is far less than the monthly insurance premium even young 
healthy people would pay. It rises to $695 in 2016, or 2.5 percent of income, and increases with 
inflation thereafter. For a young person trying to afford rent and pay a student loan, the decision 
is clear. Delaying an insurance purchase is money in the bank, and the tax is too small to 
matter.” But if many people opt for th tax, then the mandate collapses and costs go sky-hgh for 
those sick people who remain in the exchanges. 

6. The impact on employment and small business may be considerable. The RNC is highlighting 
this from CNBC’s Jim Cramer: “I think this is just a terrible decision, people, for the possibility of 
more employment for this year. Look, this is not a great thing for small business, and I think that 
the market is afraid that small business will lay off people, and I think that the market is taking it 
over, all right, in that this is just another reason why you should not hire and another reason why 
you should fire.”  

This is precisely the argument that Mitt Romney has been making: Obama’s policies are 
retarding growth and impairing hiring. If we see continued decline in the jobs numbers, this 
argument becomes very powerful. In short, Obama chose “historic” health-care legislation over 
an economic revival, and now Americans are paying the price. Conservatives have a unique 
opportunity to explain why Obamacare is bad policy and quicksand for Democrats to defend. 

  
  
Real Clear Politics 
The Chief Justice's Gambit 
by Sean Trende 
  
In 1803, the chief justice of the United States had a problem. His hated cousin, Thomas 
Jefferson, had won the last presidential election. But the outgoing Federalists opted not go 
gentle into that good night. The one branch of government they controlled was the judiciary, and 
they meant to keep it. They had passed the Judiciary Act of 1801, which allowed for several new 
judicial appointments. 

President Adams did a remarkable job filling the appointments and getting them hastily 
confirmed. The so-called “Midnight Judges” by and large received their commissions. But not all 
of them did. Incoming President Jefferson then instructed his secretary of state (Madison) not to 
deliver the remaining ones. 



Unsurprisingly, litigation ensued. One of those who was to receive a commission, William 
Marbury, filed a petition directly in the Supreme Court under a provision of the Judiciary Act of 
1789. He requested a writ ordering the secretary of state to deliver his commission. 

But Chief Justice John Marshall was a staunch Federalist. The republic was young, the court’s 
legitimacy fragile, and the ability of the nation to endure the peaceful transfer of power between 
parties uncertain. It was also unclear how Marshall’s ordering the newly installed Jeffersonian 
Republican secretary of state to do something would go over. 

So the chief justice did something very clever. He found that Marbury was entitled to his 
commission, bestowing legitimacy on those Midnight Judges who had received theirs. But he 
didn't stop there -- to Marbury's detriment. He then ruled that the Constitution only gave the 
court so-called “original jurisdiction” over a small number of cases. The provision of the Judiciary 
Act of 1789 bestowing the court with original jurisdiction over writs of the type Marbury sought 
was therefore unconstitutional. 

Jefferson had won, nominally. Madison didn’t have to deliver the commission, Marbury didn’t 
refile in the lower courts, and he never became a justice of the peace. But history remembers 
the case as a huge, perhaps decisive, blow against those Jeffersonians who viewed the 
Constitution as nothing more than a glorified Articles of Confederation. 

In depriving the court of original jurisdiction, Marshall had installed the Supreme Court as the 
ultimate arbiter of the constitutionality of laws. Jefferson hated the idea of what has become 
known as judicial review. But having won, he was powerless to act against Marshall. Over the 
course of his term, Marshall would use that power to increase vastly the powers of the federal 
government, and to diminish those of the states. 

Thursday’s health care ruling shocked most observers. It upheld the health care law as 
constitutional. But rather than find that the law was justified under Congress’ authority to 
regulate commerce, it instead found it was justified only under Congress’ power to tax. It also 
imposed limits upon Congress’ ability to condition spending grants to the states upon those 
states taking certain steps. To my knowledge, former Solicitor General Walter Dellinger was the 
only person who thought that the court would ultimately rule on those grounds. I certainly was 
surprised. 

Even more surprising, the decision was 5-4, and Chief Justice John Roberts authored the 
majority opinion upholding the law, rather than Anthony Kennedy. Conservatives are 
flabbergasted by the chief’s decision (or, in their view, betrayal). 

But I think if you scratch the surface here, Roberts embarked upon a gambit much like Marshall 
did 200 years ago. For the results-oriented -- which is to say, most observers on both sides who 
have been ranting about the Constitution for the past few months -- this is a clear win for the 
Obama administration, at least in the short term. By removing most legal impediments to the 
implementation of the law, the odds that the president’s signature legislation will eventually be 
implemented have risen. 

The loss is especially galling for conservatives because they were extremely close to having the 
whole thing struck down in its entirety, immediately. That’s what Justices Scalia, Kennedy, 



Thomas and Alito would have done, and there’s some pretty good evidence that Scalia’s dissent 
was the majority opinion until fairly late in the day. 

But Roberts is only a few years further into his chief justice-ship than Marshall was at the time of 
the Marbury decision. His tenure is likely to be equally as lengthy, if not more so. I think the 
forest for him is quite a bit different than the trees that people are focusing on. Consider: 

1. The law still has a good chance of not being implemented. 

Let’s start with Roberts’ presumed crass political considerations. Namely, as a conservative 
Republican, he would not want the health care law implemented. But if Mitt Romney wins the 
November election, it is highly likely that Republicans will win the Senate as well. Right now, 
Romney probably has no worse than a 50-50 chance of being elected. I honestly don’t think in 
the long run this changes things that much. The next jobs report will have a much greater impact 
on Obama’s re-election bid over the long haul than this decision. 

If Republicans win the Senate and presidency, the law is doomed. They will use reconciliation to 
repeal it, or to gut it. In fact, since the court essentially allowed states to opt out of the Medicaid 
expansion, there’s a chance that the bill would no longer reduce the deficit if a large state like 
Texas opted out. This makes the use of reconciliation much easier. 

2. Doctrinally, The Federalist Society got everything it wanted. 

But judicial conservatives who are not just concerned about the outcome got more than they 
could have reasonably hoped for. Doctrinally speaking, this case will likely be remembered as a 
watershed decision for conservatives. 

Five justices just signaled to lower courts that, but for the unique taxation power argument, they 
were prepared to rule that a major act of Congress that plainly touched upon economic activity 
exceeded Congress’ commerce powers. Right now, liberals are seemingly too busy celebrating 
their win, and conservatives bemoaning their loss, to realize the significance of this. 

None of the liberals’ previous arguments about the upshot of such a ruling are rendered invalid 
simply because the chief justice decided that this was a tax (and almost everyone agreed that if 
Congress had just called it a tax, it would have been constitutional). The court just constricted its 
Commerce Clause jurisprudence; if liberal commentators are correct, they did so by a lot. It 
doesn’t matter today, but 10 years from now, it will probably be a different story. 

The most important aspect of the ruling, however, comes with respect to the spending clause. 
Seven justices just agreed to real limits on Congress’ ability to attach strings to legislation. This 
is significant. Until today, these limits were hypothetical, and it was believed that Congress 
could, for example, remove all Medicaid funding as a punishment for a state’s refusal to comply 
with the Medicaid expansion. I did not expect the court to rule the way it did here, much less to 
do so by a 7-2 vote. 

To put it differently, if this ruling had a different result -- if Roberts hadn’t decided that this was a 
tax -- this decision would be regarded as a debacle for a liberal interpretation of the Constitution. 
It is no less so simply because the Affordable Care Act was upheld on alternative grounds. 



3. The chief justice has built up some political capital. 

Barack Obama was forced to go on television and praise the court’s ruling. In so doing, he 
validated -- at least implicitly -- one of the most pro-state’s rights decisions in recent times. 

Roberts has basically done what John Marshall did: Insulate the court from criticism of bald 
partisan bias and infidelity to, as he once put it, calling balls and strikes. He’s earning plaudits 
from the left. Though the right is grumbling, I suspect they won’t be doing so for long 

4. This matters in the long run -- a lot. 

This is not the last battle to be fought on the Roberts Court. It might not even be the most 
significant. In the next term, for example, the court is being asked to reconsider its affirmative 
action jurisprudence. There are almost certainly five votes to overturn court rulings from a 
decade ago upholding some forms of affirmative action. 

Following that, the court will face a variety of tough decisions. There are probably five votes to 
uproot the entire campaign finance system, a decision that would make Citizens United look like 
small fry. And there are probably five votes to invalidate Section 5 of the Voting Rights Act. 

I don’t think invalidating the ACA would have affected the court’s legitimacy that much, at least 
outside of liberals in the legal academy. But taken as a whole, this series of decisions really 
might have irrevocably hurt the court’s reputation for independence. 

But Roberts has something of an ace up his sleeve now. Accusations of hyper-partisanship are 
much harder to make against him, and he has more freedom to move on these issues. 

All told, it is easier for the conservative wing of the court to make some significant rulings in 
some other policy areas. In so doing, he actually made significant progress for judicial 
conservatives while ruling against conservative policy. And he might still see that policy 
repealed if Republicans win in the fall.  

UPDATE: One additional comparison has sprung into my mind.  One of the interesting features 
of Marbury is that the Court didn't have to decide that Marbury was entitled to his commission.  
Indeed, it probably should have decided the jurisdictional issue first, then left the remaining 
issues for the Courts to decide upon refiling.  But Marshall wanted to get the most favorable for 
Federalists that he could, while still maintaining the Court's credibility. 

Similarly, Roberts actually didn't have to reach the commerce clause/necessary and proper 
issues.  Having decided the tax issue, he actually probably could have stopped there.  That he 
didn't suggests that he wanted to make sure that, even in defeat, there were five clear votes for 
the conservatives' view of the commerce clause and necessary and proper clause. 

  
  



 
  

 



 
  
  
  

 
  
  



  

 
  

 
  



  
  

 
  
 


