
 
 
June 27, 2012 
 
Niall Ferguson with an important lecture on public debt.  
Critics of Western democracy are right to discern that something is amiss with our political 
institutions. The most obvious symptom of the malaise is the huge debts we have managed to 
accumulate in recent decades, which (unlike in the past) cannot largely be blamed on wars.  

According to the International Monetary Fund, the gross government debt of Greece this year 
will reach 153 per cent of GDP. For Italy the figure is 123, for Ireland 113, for Portugal 112 and 
for the United States 107.  

Britain’s debt is approaching 88 per cent. Japan – a special case as the first non-Western 
country to adopt Western institutions – is the world leader, with a mountain of government debt 
approaching 236 per cent of GDP, more than triple what it was 20 years ago.  

Often these debts get discussed as if they themselves were the problem, and the result is a 
rather sterile argument between proponents of “austerity” and “stimulus”. I want to suggest that 
they are a consequence of a more profound malaise.  

The heart of the matter is the way public debt allows the current generation of voters to live at 
the expense of those as yet too young to vote or as yet unborn. In this regard, the statistics 
commonly cited as government debt are themselves deeply misleading, for they encompass 
only the sums owed by governments in the form of bonds. ... 

... In his Reflections on the Revolution in France (1790), Edmund Burke wrote that the real 
social contract is not Jean-Jacques Rousseau’s contract between the sovereign and the 
people or “general will”, but the “partnership” between the generations. He writes: 
“SOCIETY is indeed a contract… The state … is … a partnership not only between those 
who are living, but between those who are living, those who are dead, and those who are 
to be born.” In the enormous intergenerational transfers implied by current fiscal policies 
we see a shocking and perhaps unparalleled breach of precisely that partnership, so 
brilliantly described by Burke.  

I want to suggest that the biggest challenge facing mature democracies is how to restore 
the social contract between the generations. But I recognise that the obstacles to doing 
so are daunting. Not the least of these is that the young find it quite hard to compute 
their own long-term economic interests.  

It is surprisingly easy to win the support of young voters for policies that would 
ultimately make matters even worse for them, like maintaining defined benefit pensions 
for public employees. If young Americans knew what was good for them, they would all 
be in the Tea Party. ... 

  
  
 



Investors.com Editors show how this "What me worry?" attitude has infected the 
city of Chicago.  
... Cook County Treasurer Maria Pappas recently disclosed a staggering $108 billion debt tab 
across various governing bodies in the county that translates to $63,525 per Chicago 
household. Unfunded pension liabilities make up nearly a quarter of that. Not all the debt is 
Chicago's, a city with the nation's highest sales tax, but enough of it is. 

Chicago lost 200,000 people from 2000 to 2009. The only one of the nation's 15 largest cities to 
lose people. Of all cities, it fell between Detroit, reigning champion of progressive urban decay, 
and hurricane ravaged New Orleans, in the number of people fleeing to greener pastures. 

As Aaron M. Renn writes in City Journal, during the first decade of this century Chicago lost 
7.1% of its jobs. Chicago's famous Loop, the second-largest business district in the nation, lost 
18.6% of its private-sector jobs. 

While Obama's critics delve into his Kenyan ancestry, and his defenders delve into likely 
opponent Mitt Romney's record at Bain Capital and as governor of Massachusetts, pundits and 
voters would be wise to look at Obama's Chicago for clues to his past and our future. 

Chicago was the political incubator for a community organizer who would become president. It is 
where President Obama sat in the pews on Sunday listening to the liberation theology of the 
Rev. Jeremiah Wright for two decades. Its liberal academia provided an educational haven for 
the likes of the former bomb-wielding terrorist Weatherman William Ayers, who was host to 
Obama's first fund-raiser. ... 

  
  
John Fund stopped by at the convention of the American Federation of State, 
County and Municipal Employees. It was like a funeral. 
Since 2008, we’ve seen the biggest economic crisis since the Great Depression. Unlike 75 
years ago, however, unions and the Left have this time largely failed to build a rigorous 
movement of economic populism to further their goals: Witness the now largely disbanded 
Occupy movement. Indeed, as members of the American Federation of State, County and 
Municipal Employees gathered here last week, the mood was pessimistic. 

“Our success or failure will mark a turning point not only for our union but for the entire labor 
movement,” Lee Saunders, the new AFSCME president, told his members. Attendees noted 
how few changes in labor law they had been able to get through Congress since President 
Obama’s election. Union members in San Diego and San Jose, two cities that voted heavily for 
Obama in 2008, mourned the overwhelming passage this month of ballot measures in those 
cities curbing public-sector pension benefits: In both, two-thirds of voters approved the 
measures. Hanging over the crowd was the crushing loss unions experienced in Wisconsin 
three weeks ago, when GOP governor Scott Walker won 38 percent of the votes of union 
members and apparently carried a majority of private-sector-union members. 

But even as AFSCME delegates convened in Los Angeles, they received word of yet another 
blow. ... 
  
  



NY Times had a funeral of sorts too, in a piece on the left's denial of the 
constitutional vulnerability of the health care act.  
... In passing the law two years ago, Democrats entertained little doubt that it was constitutional. 
The White House held a conference call to tell reporters that any legal challenge, as one Obama 
aide put it, “will eventually fail and shouldn’t be given too much credence in the press.”  

Congress held no hearing on the plan’s constitutionality until nearly a year after it was signed 
into law. Representative Nancy Pelosi, then the House speaker, scoffed when a reporter asked 
what part of the Constitution empowered Congress to force Americans to buy health insurance. 
“Are you serious?” she asked with disdain. “Are you serious?”  

Opponents of the health plan were indeed serious, and so was the Supreme Court, which 
devoted more time to hearing the case than to any other in decades. A White House that had 
assumed any challenge would fail now fears that a centerpiece of Mr. Obama’s presidency may 
be partly or completely overturned on a theory that it gave little credence. The miscalculation left 
the administration on the defensive as its legal strategy evolved over the last two years.  

“It led to some people taking it too lightly,” said a Congressional lawyer who like others involved 
in drafting the law declined to be identified before the ruling. “It shouldn’t strike anybody as a 
close call,” the lawyer added, but “given where we are now, do I wish we had focused even 
more on this? I guess I would say yes.”  ... 

 
 
 

  
  
  
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Telegraph, UK 
Reith Lecture: 'We’re mortgaging the future of the younger generation' 
Uncontrolled public debt threatens to rupture society as the older generation thrives at 
the expense of the young.  
by Niall Ferguson 
  

 
Just say no: the young can unwittingly argue against their own long-term economic interest.  
If young Americans knew what was good for them, they would all be in the Tea Party.   
  
Critics of Western democracy are right to discern that something is amiss with our political 
institutions. The most obvious symptom of the malaise is the huge debts we have managed to 
accumulate in recent decades, which (unlike in the past) cannot largely be blamed on wars.  

According to the International Monetary Fund, the gross government debt of Greece this year 
will reach 153 per cent of GDP. For Italy the figure is 123, for Ireland 113, for Portugal 112 and 
for the United States 107.  

Britain’s debt is approaching 88 per cent. Japan – a special case as the first non-Western 
country to adopt Western institutions – is the world leader, with a mountain of government debt 
approaching 236 per cent of GDP, more than triple what it was 20 years ago.  

Often these debts get discussed as if they themselves were the problem, and the result is a 
rather sterile argument between proponents of “austerity” and “stimulus”. I want to suggest that 
they are a consequence of a more profound malaise.  

The heart of the matter is the way public debt allows the current generation of voters to live at 
the expense of those as yet too young to vote or as yet unborn. In this regard, the statistics 



commonly cited as government debt are themselves deeply misleading, for they encompass 
only the sums owed by governments in the form of bonds.  

The rapidly rising quantity of these bonds certainly implies a growing charge on those in 
employment, now and in the future, since – even if the current low rates of interest enjoyed by 
the biggest sovereign borrowers persist – the amount of money needed to service the debt must 
inexorably rise.  

But the official debts in the form of bonds do not include the often far larger unfunded liabilities 
of welfare schemes like – to give the biggest American programmes – Medicare, Medicaid and 
Social Security.  

The most recent estimate for the difference between the net present value of federal 
government liabilities and the net present value of future federal revenues is $200 trillion, nearly 
13 times the debt as stated by the US Treasury. Notice that these figures, too, are incomplete, 
since they omit the unfunded liabilities of state and local governments, which are estimated to 
be around $38 trillion.  

These mind-boggling numbers represent nothing less than a vast claim by the generation 
currently retired or about to retire on their children and grandchildren, who are obligated by 
current law to find the money in the future, by submitting either to substantial increases in 
taxation or to drastic cuts in other forms of public expenditure.  

To illustrate the magnitude of the problem, the economist Laurence Kotlikoff calculates that to 
eliminate the federal government’s fiscal gap would require either an immediate 64 per cent 
increase in all federal taxes or an immediate 40 per cent cut in all federal expenditures.  

When Kotlikoff compiled his “generational accounts” for the United Kingdom more than 12 years 
ago, he estimated (on what proved to be the correct assumption that the then government would 
increase welfare and health care spending) that there would need to be a 31 per cent increase 
in income tax revenues and a 46 per cent increase in National Insurance revenues to close the 
fiscal gap.  

In his Reflections on the Revolution in France (1790), Edmund Burke wrote that the real social 
contract is not Jean-Jacques Rousseau’s contract between the sovereign and the people or 
“general will”, but the “partnership” between the generations. He writes: “SOCIETY is indeed a 
contract… The state … is … a partnership not only between those who are living, but between 
those who are living, those who are dead, and those who are to be born.” In the enormous 
intergenerational transfers implied by current fiscal policies we see a shocking and perhaps 
unparalleled breach of precisely that partnership, so brilliantly described by Burke.  

I want to suggest that the biggest challenge facing mature democracies is how to restore the 
social contract between the generations. But I recognise that the obstacles to doing so are 
daunting. Not the least of these is that the young find it quite hard to compute their own long-
term economic interests.  

It is surprisingly easy to win the support of young voters for policies that would ultimately make 
matters even worse for them, like maintaining defined benefit pensions for public employees. If 
young Americans knew what was good for them, they would all be in the Tea Party.  



A second problem is that today’s Western democracies now play such a large part in 
redistributing income that politicians who argue for cutting expenditures nearly always run into 
the well-organised opposition of one or both of two groups: recipients of public sector pay and 
recipients of government benefits.  

Is there a constitutional solution to this problem? The simplistic answer – which has already 
been adopted in a number of American states as well as in Germany – is some kind of 
balanced-budget amendment, which would reduce the discretion of lawmakers to engage in 
deficit spending, much as the practice of giving central banks independence reduced 
lawmakers’ discretion over monetary policy.  

The trouble is that the experience of the financial crisis has substantially strengthened the case 
for using government deficit as a tool to stimulate the economy in times of recession.  

Last year, following a German lead, continental European leaders sought to solve that problem 
by resolving to limit only their structural deficits, leaving themselves room for manoeuvre for 
cyclical deficits as and when required. But the problem with this “fiscal compact” is that only two 
eurozone governments are currently below the mandated 0.5 per cent of GDP ceiling; most 
have structural deficits at least four times too large, and experience suggests that any 
government that tries seriously to reduce its structural deficit ends up being driven from power.  

It is perhaps not surprising that a majority of current voters should support policies of 
intergenerational inequity, especially when older voters are so much more likely to vote than 
younger voters.  

But what if the net result of passing the bill for baby boomers’ profligacy is not just unfair to the 
young but economically deleterious for everyone? What if uncertainty about the future is already 
starting to weigh on the present? As Carmen Reinhart and Ken Rogoff have suggested, it is 
hard to believe that developed country growth rates will be unaffected by mountains of debt in 
excess of 90 per cent of GDP.  

It seems as if there are only two possible ways out of this mess. In the good but less likely 
scenario, the proponents of reform succeed, through a heroic effort of leadership, in persuading 
not only the young but also a significant proportion of their parents and grandparents to vote for 
a more responsible fiscal policy. As I have already explained, this is very hard to do. But I 
believe there is a way of making such leadership more likely to succeed, and that is to alter the 
way in which governments account for their finances.  

The present system is, to put it bluntly, fraudulent. There are no regularly published and 
accurate official balance sheets. Huge liabilities are simply hidden from view. Not even the 
current income and expenditure statements can be relied upon. No legitimate business could 
possible carry on in this fashion.  

Public sector balance sheets can and should be drawn up so that the liabilities of governments 
can be compared with their assets. That would help clarify the difference between deficits to 
finance investment and deficits to finance current consumption.  



Governments should also follow the lead of business and adopt the Generally Accepted 
Accounting Principles. And, above all, generational accounts should be prepared on a regular 
basis to make absolutely clear the intergenerational implications of current policy.  

If we do not do these things then I am afraid we are going to end up with the bad, but more 
likely, second scenario. Western democracies are going to carry on in their current feckless 
fashion until, one after another, they follow Greece and other Mediterranean economies into the 
fiscal death spiral that begins with a loss of credibility, continues with a rise in borrowing costs, 
and ends as governments are forced to impose spending cuts and higher taxes at the worst 
possible moment.  

There is, it is true, a third possibility, and that is what we now see in Japan and the United 
States, maybe also the United Kingdom. The debt continues to mount up. But deflationary fears, 
central bank bond purchases and flight to safety from the rest of the world keeps government 
borrowing costs down to unprecedented lows. The trouble with this scenario is that it also 
implies low to zero growth over decades.  

As our economic difficulties have worsened, we voters have struggled to find the appropriate 
scapegoat. We blame the politicians whose hard lot it is to bring public finances under control. 
But we also like to blame bankers and financial markets, as if their reckless lending was to 
blame for our reckless borrowing. We bay for tougher regulation, though not of ourselves.  

This is an edited extract from the first of Prof Niall Ferguson’s four Reith Lectures 

  
  
Investors.com  -  Editors 
Decline In Obama's Chicago Clue To His Second Term  
 

Urban Decay: Another weekend of violence in the president's hometown, now run by his former 
chief of staff. If you want to see the fruits of a presidential second term, look at the decline of his 
city. 

President Obama and Rahm Emanuel, current mayor and former White House chief of staff, 
brought the "Chicago Way" to Washington in more ways than one. Not only did they bring a 
style of bare-knuckled backroom politics of intimidation and cronyism, they brought a statist 
philosophy of government knows best that has left America's Second City a second-rate city 
with nowhere to go but down. 

Last weekend was all too typical in Chicago these days, with four dead and 29 wounded 
throughout a city that's been home to one of the nation's toughest gun laws. Chicago has 
become the murder capital of America with a 50% increase in violence for the past year. 

Obama recently paid his hometown, where he maintains a residence, a visit. As Wayne Allyn 
Root, writing on FoxNews.com, noted, 35 were injured and seven killed in gun battles with the 
president home that weekend. Included in that violent mess was a 16-year-old girl. Three of the 
murder victims were killed in one hour on Sunday morning. It was the third weekend in a row 
with gunshot murders and injuries in the double digits. 



The Windy City briefly shone during the recent NATO summit, held in a cordoned-off high-
security enclave on the city's postcard Lakefront . The local Fraternal Order of Police took the 
occasion to erect billboards around town reminding people that for a decade the city has been 
1,000 police officers short of complying with the legal minimum for police protection. 

Cook County Treasurer Maria Pappas recently disclosed a staggering $108 billion debt tab 
across various governing bodies in the county that translates to $63,525 per Chicago 
household. Unfunded pension liabilities make up nearly a quarter of that. Not all the debt is 
Chicago's, a city with the nation's highest sales tax, but enough of it is. 

Chicago lost 200,000 people from 2000 to 2009. The only one of the nation's 15 largest cities to 
lose people. Of all cities, it fell between Detroit, reigning champion of progressive urban decay, 
and hurricane ravaged New Orleans, in the number of people fleeing to greener pastures. 

As Aaron M. Renn writes in City Journal, during the first decade of this century Chicago lost 
7.1% of its jobs. Chicago's famous Loop, the second-largest business district in the nation, lost 
18.6% of its private-sector jobs. 

While Obama's critics delve into his Kenyan ancestry, and his defenders delve into likely 
opponent Mitt Romney's record at Bain Capital and as governor of Massachusetts, pundits and 
voters would be wise to look at Obama's Chicago for clues to his past and our future. 

Chicago was the political incubator for a community organizer who would become president. It is 
where President Obama sat in the pews on Sunday listening to the liberation theology of the 
Rev. Jeremiah Wright for two decades. Its liberal academia provided an educational haven for 
the likes of the former bomb-wielding terrorist Weatherman William Ayers, who was host to 
Obama's first fund-raiser. 

Now the wheels are wobbly, and Chicago has become one of those overtaxed and 
overregulated places where growth has stalled. Chicago doesn't work so well anymore, having 
succumbed to the consequences of decades of urban liberalism, and neither does the country to 
whom it gave Rahm Emanuel, White House adviser David Axelrod and President Obama. 

Forget Kenya and look at Obama's Chicago to find out what its favorite son is likely to produce 
unrestrained by any further electoral battles. 

  
  
  
National Review 
Twilight of the Unions  
Hard times at the AFSCME convention  
bu John Fund 
Los Angeles — Since 2008, we’ve seen the biggest economic crisis since the Great Depression. 
Unlike 75 years ago, however, unions and the Left have this time largely failed to build a 
rigorous movement of economic populism to further their goals: Witness the now largely 
disbanded Occupy movement. Indeed, as members of the American Federation of State, 
County and Municipal Employees gathered here last week, the mood was pessimistic. 



“Our success or failure will mark a turning point not only for our union but for the entire labor 
movement,” Lee Saunders, the new AFSCME president, told his members. Attendees noted 
how few changes in labor law they had been able to get through Congress since President 
Obama’s election. Union members in San Diego and San Jose, two cities that voted heavily for 
Obama in 2008, mourned the overwhelming passage this month of ballot measures in those 
cities curbing public-sector pension benefits: In both, two-thirds of voters approved the 
measures. Hanging over the crowd was the crushing loss unions experienced in Wisconsin 
three weeks ago, when GOP governor Scott Walker won 38 percent of the votes of union 
members and apparently carried a majority of private-sector-union members. 

But even as AFSCME delegates convened in Los Angeles, they received word of yet another 
blow. The U.S. Supreme Court ruled in a case out of California that if a union wants to make a 
special demand from members for political activity in addition to its regular fees, it must give 
them ample notice so they can ask for their money back. But the court, in an opinion by Justice 
Samuel Alito, went further and indicated the union must also make its fee assessment opt-in 
instead of opt-out. That means the union would get no money unless workers affirmatively 
agreed to pay it, instead of the workers’ getting to keep their money only if they specifically 
asked for it back.  

“This decision went much further than it needed to,” says James Young of the National Right to 
Work Legal Foundation. “It signals the court’s willingness to reconsider other long-standing 
issues in labor law.” 

Many experts on the left agree. “The Court’s Scott Walker Moment” was the headline on an 
article by legal scholar Garrett Epps in The American Prospect. “Language in the opinion 
suggests the majority thinks the whole idea of agency fees is a violation of the First 
Amendment,” he wrote. He pointed out that Justice Alito’s opinion ominously noted the 
following: “Our cases to date have tolerated this ‘impingement’ (on the First Amendment), and 
we do not revisit today whether the Court’s former cases have given adequate recognition to the 
critical First Amendment rights at stake.” The court stated its belief that “the general rule — 
individuals should not be compelled to subsidize private groups or private speech — should 
prevail.” Epps interprets all this to mean that the court is sending a clear message to Young and 
the National Right to Work organization: “Bring us a case and we will void the agency shop 
altogether.” 

The impact of such a move would be monumental. Many states allow public-sector unions to set 
up “agency shops” that require all employees to either belong to a union or pay fees even if they 
refuse to join the union. The fees of non-members are supposed to cover only the costs of union 
services such as collective bargaining and grievance representation, making certain that non-
members do not see their money spent on politics. But in reality, unions frequently grossly 
inflate the costs of their legitimate non-political services to members, and spend non-member 
money on political contributions and activity. 

When workers get to decide ahead of time whether they will pay union dues or agency fees, 
rather than have to demand that they be refunded, the difference is dramatic. After Governor 
Walker ended mandatory collection of union dues for public-sector workers last year, AFSCME’s 
Local 24 in Madison, which represented 22,300 Wisconsin state workers, saw its membership 
shrink by two-thirds, to 7,100. Similarly, the American Federation of Teachers has lost 6,000 of 
its 17,000 members. Small wonder: Teachers’-union dues in Wisconsin range from a hefty $700 
a year up to more than $1,000. 



That kind of shift explains why the unions fought Walker’s reforms so bitterly — they viewed it as 
a matter of life and death for their political machines. Similarly, you can expect a titanic battle 
this November in California, where a ballot measure going by the title of Stop Special Interest 
Money Now has qualified for the ballot. It would prohibit both corporations and unions from 
collecting political contributions from employees through payroll deduction unless annual written 
consent is given. The measure is similar to one put forward by Governor Pete Wilson in 1998 
and another that was sponsored by Governor Arnold Schwarzenegger in 2005. Both lost by only 
53 percent to 47 percent, after being vastly outspent by union opponents. 

This time, key initiative supporter Frank Baxter, a retired banker, says he expects a much more 
level playing field. “The fiscal situation in California, voter anger at excessive pensions, and the 
Wisconsin example will mean we will have enough money to get our message out. I’m 
optimistic.” 

No wonder the mood was so gloomy at the AFSCME conclave in Los Angeles this month. After 
50 years of unchecked growth of the public-sector unions, the political abuse of the system and 
a resulting voter revolt is now threatening to catch up with them. 

  
  
  
NY Times 
Supporters Slow to Grasp Health Law’s Legal Risks 
by Peter Baker  

WASHINGTON — With the Supreme Court likely to render judgment on President Obama’s 
health care law this week, the White House and Congress find themselves in a position that 
many advocates of the legislation once considered almost unimaginable.  

In passing the law two years ago, Democrats entertained little doubt that it was constitutional. 
The White House held a conference call to tell reporters that any legal challenge, as one Obama 
aide put it, “will eventually fail and shouldn’t be given too much credence in the press.”  

Congress held no hearing on the plan’s constitutionality until nearly a year after it was signed 
into law. Representative Nancy Pelosi, then the House speaker, scoffed when a reporter asked 
what part of the Constitution empowered Congress to force Americans to buy health insurance. 
“Are you serious?” she asked with disdain. “Are you serious?”  

Opponents of the health plan were indeed serious, and so was the Supreme Court, which 
devoted more time to hearing the case than to any other in decades. A White House that had 
assumed any challenge would fail now fears that a centerpiece of Mr. Obama’s presidency may 
be partly or completely overturned on a theory that it gave little credence. The miscalculation left 
the administration on the defensive as its legal strategy evolved over the last two years.  

“It led to some people taking it too lightly,” said a Congressional lawyer who like others involved 
in drafting the law declined to be identified before the ruling. “It shouldn’t strike anybody as a 
close call,” the lawyer added, but “given where we are now, do I wish we had focused even 
more on this? I guess I would say yes.”  



Looking back, Democrats said they had had every reason for confidence, given decades of 
Supreme Court precedents affirming Congress’s authority to regulate interstate commerce, and 
lawyers who defended the law said they had always taken the challenge seriously even if 
politicians had not. But they underestimated the chances that conservative judges might, in this 
view, radically reinterpret or discard those precedents.  

Adversaries said the law’s proponents had been too attentive to liberal academics who shaped 
public discussion. “There’s very little diversity in the legal academy among law professors,” said 
Randy E. Barnett, a Georgetown University law professor and a leading thinker behind the 
challenge. “So they’re in an echo chamber listening to people who agree with them.”  

David B. Rivkin Jr., who filed a challenge joined by 26 states, said that extended across party 
lines. “Nobody in Congress is interested in constitutional issues,” he said. “The Republicans on 
the Hill were no better than the Democrats. It really was very late in the game when Republicans 
realized there would be no policy deal and began to look at the constitutional issues.”  

Whether a different approach might have changed the outcome remains unclear. With the 
benefit of hindsight, some advocates said they would have been better off framing the law more 
explicitly as a tax, although doing so would have been politically explosive. Short of that, some 
said, strategy alternatives like slowing down the case still might not have made a difference.  

And the Supreme Court may yet uphold the law, in which case the second-guessing in 
Washington will quickly transform into triumphant told-you-so’s. Ms. Pelosi, for one, has not 
retreated. “We’re ironclad on the constitutionality of the bill,” she told CBS this month. “I think 
we’ll be 6-3 in our favor.”  

Democrats, and some Republicans, were so sure from the start because the concept of 
requiring Americans to obtain insurance or pay a penalty had originally been advanced by 
conservatives to avoid government-run health care. The Constitution authorizes Congress to 
regulate interstate commerce, but critics argued that rather than regulate activity, the law 
regulated inactivity — in other words, the choice of some Americans not to buy a commercial 
product.  

Democrats who tried to warn their party of that risk were brushed off. When Michael Waldman, 
president of the Brennan Center for Justice at the New York University School of Law, wrote 
such an article in Newsweek in March 2009, a pair of law professors disputed him in print.  

“It was so absurd a concept that the court would do this,” Mr. Waldman recalled. “Nobody 
thought it was unconstitutional until quite recently.” Even now, Mr. Waldman considers the law 
“plainly constitutional” based on decades of doctrine. “It’s just that you do have this increasingly 
activist court,” he said.  

Thomas J. Perrelli, until recently the associate attorney general, said that the legal team had 
taken the case seriously and that anyone who had not was misguided. “You had to know this 
was going to the Supreme Court,” he said, “and it would be one of the most important cases of 
the decade.”  

The issue came up briefly on the Senate floor when Democrats voted down a constitutional 
objection by Republicans after a detailed rebuttal by Senator Patrick J. Leahy of Vermont. Days 



before final passage, White House and Justice Department lawyers met to map out a defense. 
Some in the room recalled being acutely aware of the danger. The White House assigned a new 
associate deputy attorney general, Robert Weiner, to coordinate the effort.  

The first lawsuits were filed the day Mr. Obama signed the plan in March 2010. By the end of 
January 2011, judges in Florida and Virginia had ruled it unconstitutional. Only then did the 
Senate and the House hold hearings on its constitutionality, and the administration grew 
worried.  

“Once they lost one, two, three rulings, they had to take it more seriously,” said Michael Carvin, 
who represented the National Federation of Independent Business in challenging the law.  

As cases moved to appeals courts, Neal Katyal, the acting solicitor general, personally took over 
rather than wait until they reached the Supreme Court. After some debate, he decided to speed 
up the process. The Department of Health and Human Services wanted the matter resolved to 
prepare for full implementation in 2014, and Mr. Katyal dropped procedural objections and 
asked for quick schedules.  

He reformulated strategy, citing the Federalist Papers to argue that the founders saw the 
commerce clause as a broad tool when states could not solve problems. “The whole goal was to 
figure out how to talk to conservatives,” one person involved said.  

Mr. Katyal also refined the argument to reject the notion that the law improperly forced 
Americans to buy something. Instead, he contended, it simply regulated how Americans paid for 
health care that they would invariably consume. Since the uninsured still need health care, he 
argued, the government has the power to force that it be paid for upfront.  

The argument sold better in some courts than in others. Tough questioning from the United 
States Court of Appeals for the Sixth Circuit in Cincinnati led Mr. Katyal to call Attorney General 
Eric H. Holder Jr. to say they had probably lost. But a conservative judge, Jeffrey S. Sutton, 
joined a majority upholding the law. In the District of Columbia Circuit, Judge Laurence H. 
Silberman, a conservative, also ruled for it.  

A three-judge panel for the 11th Circuit in Atlanta, however, declared the insurance mandate 
unconstitutional. The administration chose not to ask the full court to rehear the case and 
appealed directly to the Supreme Court.  

Donald B. Verrilli Jr., who became solicitor general last June, rehearsed in multiple moot court 
sessions. But on the critical day of Supreme Court arguments on March 27, he momentarily 
choked on a drink of water and was hammered by justices skeptical of his argument. He gave a 
rambling answer about the limits of Congressional power and had a hard time controlling the 
discussion as he was peppered with questions. Commentators gave him harsh reviews, but Mr. 
Obama called him to show support.  

Either way, administration lawyers were more disturbed by what the justices had said. They 
were disheartened that Justice Antonin Scalia, who had joined a ruling upholding a previous 
commerce clause case, seemed so hostile. Kathryn Ruemmler, the White House counsel, was 
said to be disturbed that Justice Anthony M. Kennedy, often the swing vote, suggested that the 
government had a “heavy burden.”  



But current and former administration lawyers hold out hope. “I walked out of the court thinking 
we were going to win — not unanimously,” Mr. Weiner said. “I’ve heard a lot of these 
arguments. That was my gut, and I’m sticking with that.” 

  
  
  
  

 
  



 
  
  

 



 

 
 


