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From The Tablet, the story of another diary contemporaneous to the Holocaust. The 
description here of Himmler is interesting.  
David Koker’s fate was in many ways no different from that of the nearly 6 million other Jews 
who died in the Holocaust. The eldest son of an Amsterdam jeweler, he was arrested by Dutch 
police in February 1943 and transported to Vught, a concentration camp built by the Nazis in the 
southern Netherlands. After being shuffled between other camps, he died on the way to Dachau 
in early 1945, where he was buried in a mass grave at the age of 23. 

Before he died, however, Koker authored what may be the most extraordinary diary ever written 
inside a concentration camp. “In my opinion, it’s considerably more interesting than Anne 
Frank’s diary,” said Michiel Horn, a historian at Toronto’s York University and the book’s 
translator. At the Edge of the Abyss: A Concentration Camp Diary, 1943-1944, was first 
published in Dutch in 1977 as Diary Written in Vught. Despite immediately being recognized as 
a classic in the Netherlands, it has never seen publication in English, until now. 

Part of what makes At the Edge of the Abyss so astonishing is that it survived at all. As the 
historian Robert Jan van Pelt writes in the book’s introduction, “While the number of postwar 
memoirs written by Holocaust survivors is enormous, and the number of diaries and notebooks 
written during the Holocaust by Jews while they were at home, or in a ghetto, or in hiding is 
substantial, the number of testimonies that were written in the inner circles of hell, in the 
German concentration camps, and that survived the war is small.” Those few that do exist are 
often fragmentary, and nearly all lack Koker’s extraordinary powers of observation and analysis. 
... 

  
  
John Fund leads off our look at, "President Petulant."  
I spoke last night at a symposium on “The Obama Presidency” at the University of California at 
Berkeley. In a radical city known sometimes for its liberal anger, it won’t surprise you, many of 
those in the audience were upset at the prospect of the Supreme Court’s overturning part or all 
of Obamacare. After all, Berkeley voted 88 percent for Obama in 2008. But almost no one 
present at the symposium was as petulant as President Obama was yesterday, when he 
incorrectly claimed that if the Court rules against his landmark legislation it would be taking “an 
unprecedented, extraordinary step of overturning a law that was passed by a strong majority of 
a democratically elected Congress.”   

The implication of his statement was that he hasn’t heard of Marbury v. Madison, in which the 
Supreme Court laid down the doctrine of judicial review in 1803, and by which the Court can 
strike down unconstitutional laws. Indeed, since 1981, the Court has struck down 57 specific 
legislative acts of Congress, an average of two per year.  

The president’s statement was so extraordinary that a three-judge panel of the Fifth Circuit 
Court of Appeals ordered the Justice Department to answer by Thursday whether the 
administration indeed respects the right of court to declare acts of Congress unconstitutional. As 
CBS’s Jan Crawford reported, Judge Jerry Smith became “very stern,” telling the lawyers 



arguing a separate case on the constitutionality of Obamacare that it was not clear to “many of 
us” whether the president believes such a right exists. He also noted Obama’s remarks 
yesterday in the Rose Garden about judges being an “unelected group of people.” The court 
was clearly not amused. 

There appear to be few limits on how far President Obama will distort facts. In truth, his health-
care plan passed the House by only 219 to 212, despite that body’s overwhelming Democratic 
majority. It was the first major piece of social legislation within memory to pass Congress without 
a single vote from the opposition party. 

Even some liberals believe the president went too far yesterday. Ruth Marcus, an editorial writer 
who covers the Supreme Court for the Washington Post, said Obama’s assault “stopped me 
cold . . . for the president to imply that the only explanation for a constitutional conclusion 
contrary to his own would be out-of-control conservative justices does the court a disservice.” It 
was a mistake for Obama to “declare war” on the court, says Jon Meacham, a contributing 
editor of Time magazine. Voters don’t like hearing assaults on the Supreme Court itself, 
probably because Americans believe “life needs umpires, even ones who blow calls now and 
then.” 

So it is surreal for Obama, a former constitutional-law professor and president of the Harvard 
Law Review, to go after the court as if he were a demagogue seeking reelection. As the Wall 
Street Journal put it: “Obama’s inner community organizer seems to be winning out over the law 
professor.” ... 

  
Steve Hayward continues the theme.  
I’m grateful for the favor Obama did for us yesterday of exposing his extreme constitutional 
ignorance, with his comments on how it would be “unprecedented” for the Court to strike down a 
law passed by a “strong majority” in Congress.  (As if a House margin of seven votes is a 
“strong” majority.)  True, he walked back the comment today, but surely because his statement 
was not merely indefensible but outright embarrassing to his media defenders. 

I’ve been growing weary of hearing people mention that he’s a “constitutional scholar,” since he 
never published a single thing on the subject either as editor of the Harvard Law Review or as a 
member of the faculty at the University of Chicago Law School.  But hey—he taught 
constitutional law, didn’t he? 

Not really. 

His course on constitutional law, one of several constitutional law courses on the U of C 
curriculum, dealt exclusively with the equal protection clause of the 14th Amendment—the 
favorite, all-purpose clause for liberal jurists to use to right wrongs and make us more equal by 
judicial fiat.  There is no evidence that Obama ever taught courses that considered other 
aspects of constitutionalism, such as executive power, the separation of powers, the Commerce 
Clause, or judicial review itself. 

I have a copy of one of his final exams.  It is a long hypothetical involving civil rights, which 
begins thus: ... 



We stuck a relevant cartoon in the text, Perhaps because Bart Simpson stars in it.  
  
John Hinderaker has more.  
... Is there any truth to Obama’s claim that the Supreme Court hasn’t invalidated any statutes 
that are “economic” and relate to “commerce” since Lochner v. New York, which was in 1905? 
Of course not. To name just a few examples a great deal more recent than 1905, the Court 
ruled unconstitutional provisions of the Sarbanes-Oxley Act that had permitted only “for cause” 
removal of members of the Public Company Accounting Oversight Board in 2010; the 1990 
Mushroom Promotion, Research and Consumer Information Act in 2001 (this case was actually 
quite similar to Obamacare because the Court held unconstitutional provisions that required 
mushroom growers to contribute to mushroom promotion programs); provisions of the Patent 
and Plant Variety Remedy Clarification Act, the Trademark Remedy Clarification Act, and the 
Copyright Remedy Clarification Act in 1992; the Harbor Maintenance Tax Act in 1998; the 
Transfer Act which authorized the transfer of operating control of Washington National Airport 
and Dulles International Airport from the Department of Transportation to the Metropolitan 
Washington Airports Authority in 1991; and many, many more dating back to 1905. 

One could be charitable and say that Barack Obama is a bullshitter who makes stuff up 
whenever he is in a tough spot, or one could say that he is a habitual liar. Take your pick. 

  
Michael Walsh thinks it is all of one piece.  
Jonah’s cited this below, but be honest: Tell me you ever expected to read a second-day lede 
like this on an American news site. From CBS: 

In the escalating battle between the administration and the judiciary, a federal appeals court 
apparently is calling the president’s bluff — ordering the Justice Department to answer by 
Thursday whether the Obama Administration believes that the courts have the right to strike 
down a federal law, according to a lawyer who was in the courtroom. 

“In the escalating battle…” Even making allowances for normal journalistic hyperbole, this is a 
remarkable admission that something is seriously amiss in our politics; it’s like we’re suddenly 
living back in 1937. The president of the United States is actively waging a war of words against 
the federal judiciary in general and the Supreme Court in particular. And, right on cue, comes a 
horde of lefties suddenly concerned about “unelected” justices, whether Marbury v. Madison 
was properly decided back in 1803, and whether it’s not time to revisit it in the interest of, you 
know, “social justice.” You don’t have to be a Weatherman to know which way the wind blows — 
especially when the hot air is emanating from the White House. Good for the 5th Circuit to call 
them on it. 

Many have commented that last week was the worst week (so far) for the Obama 
administration, but I don’t think the apparatchiks have quite yet realized how bad things are 
going to get for them. The decision to insult and attack the Catholic Church was spectacularly 
stupid, even as a crass political tactic, since there are some 77 million Catholics in the country, 
representing about a fifth of the population. True, Catholics tend no longer to vote as a bloc (the 
old FDR coalition has splintered as the Irish and Italians moved out of the cities and up in the 
world), but a thumb in the eye to one is a thumb in the eye to all, especially when that one is the 
Cardinal-Archbishop of New York. ... 



 
 
 

The Tablet 
Life Inside the Camps 
Dutch Jew David Koker’s extraordinary diary, a clear-eyed and sensitive account of life 
inside a concentration camp, is finally available in English 
by Jordan Michael Smith  
 
 

      
David Koker. (Photoillustration Tablet Magazine; original photo courtesy Northwestern University 
Press) 
  

David Koker’s fate was in many ways no different from that of the nearly 6 million other Jews 
who died in the Holocaust. The eldest son of an Amsterdam jeweler, he was arrested by Dutch 
police in February 1943 and transported to Vught, a concentration camp built by the Nazis in the 
southern Netherlands. After being shuffled between other camps, he died on the way to Dachau 
in early 1945, where he was buried in a mass grave at the age of 23. 

Before he died, however, Koker authored what may be the most extraordinary diary ever written 
inside a concentration camp. “In my opinion, it’s considerably more interesting than Anne 
Frank’s diary,” said Michiel Horn, a historian at Toronto’s York University and the book’s 
translator. At the Edge of the Abyss: A Concentration Camp Diary, 1943-1944, was first 
published in Dutch in 1977 as Diary Written in Vught. Despite immediately being recognized as 
a classic in the Netherlands, it has never seen publication in English, until now. 



Part of what makes At the Edge of the Abyss so astonishing is that it survived at all. As the 
historian Robert Jan van Pelt writes in the book’s introduction, “While the number of postwar 
memoirs written by Holocaust survivors is enormous, and the number of diaries and notebooks 
written during the Holocaust by Jews while they were at home, or in a ghetto, or in hiding is 
substantial, the number of testimonies that were written in the inner circles of hell, in the 
German concentration camps, and that survived the war is small.” Those few that do exist are 
often fragmentary, and nearly all lack Koker’s extraordinary powers of observation and analysis. 

Koker began his diary on Feb. 12, 1943, the day after he was arrested along with his parents 
and his younger brother. A published poet and budding intellectual at the time of his capture, he 
insisted on diarizing for nearly an entire year. As the teacher of the many children interned in 
Vught, he ingratiated himself with the chief camp clerk and his wife, which provided him with a 
relatively privileged position. In addition to keeping a diary, he was also able to write and receive 
letters, some of which are excerpted in the book. 

In January of 1944, one of the civilian employees of a corporation that operated a workshop in 
Vught smuggled Koker’s diary out of the camp and gave it to his best friend, Karel van het Reve, 
who then gave it to David’s younger brother Max, who survived Auschwitz and received it upon 
his return to Amsterdam after the war. It was passed on to the Netherlands Institute for War 
Documentation, where an employee transcribed it. 

Max was reluctant to publish the diary for fear of its impact on his mother, who also survived 
Auschwitz but never emotionally recovered from the death of her husband and son. Still, David’s 
former high-school teacher, Prof. Jacob Presser, saw its value and quoted from it extensively in 
his history of the Holocaust in the Netherlands, published in 1965. Finally, Reve, who had 
become a famous Dutch intellectual by the mid-1960s, published the diary with just a few notes 
and an introduction. 

Diary Written in Vught was instantly appraised as being of enormous value. “A single book can 
earn a writer a permanent place in literature, but to do that it has to be exceptional,” one critic 
wrote. “I do not think that, after reading the book, anyone will dispute that Diary Written in Vught 
fulfills that condition.” A popular Dutch public television show focused an episode on David, 
following Max, Karel, and others as they visited Vught, with readings from the diaries 
interspersed throughout. The book went through two printings within its first year of publication, 
appeared in magazine format for high-school students in 1985, and in an expanded edition with 
an epilogue by Max, in 1993. Determined to see an English translation of the book, Max 
approached a contact at the Anne Frank House, who put him in touch with Jan van Pelt, who in 
turn approached Northwestern University Press. 

Three things mark At the Edge of the Abyss as an utterly distinctive and unique work of 
Holocaust literature that must be read now that an English-language translation exists. First, the 
insider account of a camp; second, Koker’s literary and analytic abilities; and third, the only first-
person report of an encounter between a Jew and Heinrich Himmler, head Nazi and overseer of 
all the camps. On Feb. 4, 1944, Koker records that on the previous day he had looked directly at 
the man responsible for the Final Solution. The haunting entry reads as follows: 

A slight, insignificant-looking little man, with a rather good-humored face. High peaked cap, 
mustache, and small spectacles. I think: If you wanted to trace back all the misery and horror to 
just one person, it would have to be him. Around him a lot of fellows with weary faces. Very big, 
heavily dressed men, they swerve along whichever way he turns, like a swarm of flies, changing 



places among themselves (they don’t stand still for a moment) and moving like a single whole. It 
makes a fatally alarming impression. They look everywhere without finding anything to focus on. 

What makes this passage remarkable is not just the fact of the encounter but Koker’s careful, 
emotionally attuned attention to detail. Koker notices not just Himmler but the deference of his 
supplicants. He observes with nonchalance, as if he were encountering not a genocidal 
murderer—and the person who keeps Koker in a concentration camp—but an ordinary man on 
the street. As Presser put it in his review, “We are aware of no other camp documents that 
sound so subdued: a superficial reading may suggest that Koker did not see the horrors 
surrounding him, with a more attentive reading one discovers them all right, even if they are 
hinted at rather than described.” 

In addition, Koker provides a glimpse of life in the camps rarely seen before. He reveals aspects 
of ordinary life that take place beneath the surface of uniforms and barbed wire. Koker had a 
girlfriend, Nettie, a German-Jewish refugee, who had been living in hiding in Amsterdam since 
1943. But he also met a girl in Vught, Hannelore (Hannie) Hess, with whom he had a 
relationship. “I have a sweetheart here in the camp, whom I find extraordinarily attractive 
physically,” he writes in one entry. She is “a girl of 18 with the appearance of a 23-year-old.” He 
confesses that he cannot stop thinking about her: 

I have the strength to be very open with her, about “personal” matters and about everything that 
inspires my thoughts and feelings. And she always knows exactly the right moment to give me 
the stimulus to keep on speaking, by means of some pleasant words, a sweet anticipatory or 
assenting gesture, or a friendly question. … In love with her? It’s because of that unknown, 
almost uncomprehending something that exists between us. That newness, not yet habitual. 
And also the wonderment each time we reveal something of ourselves to each other. 

These words seem like they could have been written by a young lover in postwar Amsterdam, 
not in a concentration camp. They reveal humanity’s insistence on maintaining whatever 
normalcy and intimacy is possible in the most abnormal and isolated of settings. 

Somehow, Koker also finds beauty inside the physical landscape of the camp. From one poem 
dated May 17, 1943: “The evening air so pure and intimate/ A sky that’s hazed in whiteness by 
the sun/ and trees with foliage in great profusion/ with glittering flecks of silver from the sun.” He 
is also occasionally magnificently insightful. Jan. 6, 1944: “The goal is neither happiness nor 
unhappiness. It’s the unfolding of human potential. The development of that piece of the 
universe that you represent, as it were, even when it happens at the expense of what people 
call the self and their own welfare. Actually, it always happens at their expense. By feeling a lot 
we expand the world.” 

If there are lovely moments of affection and poetic sentiment in At the Edge of the Abyss, 
however, it is very far from a Life Is Beautiful-style attempt to put a positive spin on the worst of 
human depravity. “Unlike Anne Frank’s diary or Etty Hillesum’s letters, David’s diary is not a 
source of optimism or spirituality,” as van Pelt puts it. “Instead he mercilessly probes the abyss 
that opens around him and within himself.” The results often make for brutal reading. Koker can 
be tender, but he is also ambitious and cold. He is, however, always self-aware enough to 
recognize these traits in himself. From a May 3, 1943 entry: “You become selfish, even towards 
your own family. … Sometimes I treat the children with bitterness, yet the friendliest treatment 
hides a bit of sadism and lust for power. … I don’t feel bad when I deny them something or give 
them an order. A kind of feeling of being in charge.” Nov. 7, 1943: “Sometimes when I see the 



mass of people here, a strange thought passes through my head: we don’t deserve it [i.e., 
liberation]. Not true, because who deserves to be in a camp, but as an image it’s instructive.” 

If any hope can be gleaned from At the Edge of the Abyss, it may come from the realization that 
intellectual life and critical judgment can be maintained under the most horrific of conditions. 
That, and the fact that David Koker’s gifts did not perish in a concentration camp but lived on 
after him. But perhaps the temptation to find solace in something as tragic as Koker’s death and 
as cataclysmic as the Holocaust should be resisted. One cannot imagine the phenomenal 
author of At the Edge of the Abyss embracing easy answers. 

  
  
National Review 
President Petulant 
by John Fund 
  
I spoke last night at a symposium on “The Obama Presidency” at the University of California at 
Berkeley. In a radical city known sometimes for its liberal anger, it won’t surprise you, many of 
those in the audience were upset at the prospect of the Supreme Court’s overturning part or all 
of Obamacare. After all, Berkeley voted 88 percent for Obama in 2008. But almost no one 
present at the symposium was as petulant as President Obama was yesterday, when he 
incorrectly claimed that if the Court rules against his landmark legislation it would be taking “an 
unprecedented, extraordinary step of overturning a law that was passed by a strong majority of 
a democratically elected Congress.”   

The implication of his statement was that he hasn’t heard of Marbury v. Madison, in which the 
Supreme Court laid down the doctrine of judicial review in 1803, and by which the Court can 
strike down unconstitutional laws. Indeed, since 1981, the Court has struck down 57 specific 
legislative acts of Congress, an average of two per year.  

The president’s statement was so extraordinary that a three-judge panel of the Fifth Circuit 
Court of Appeals ordered the Justice Department to answer by Thursday whether the 
administration indeed respects the right of court to declare acts of Congress unconstitutional. As 
CBS’s Jan Crawford reported, Judge Jerry Smith became “very stern,” telling the lawyers 
arguing a separate case on the constitutionality of Obamacare that it was not clear to “many of 
us” whether the president believes such a right exists. He also noted Obama’s remarks 
yesterday in the Rose Garden about judges being an “unelected group of people.” The court 
was clearly not amused. 

There appear to be few limits on how far President Obama will distort facts. In truth, his health-
care plan passed the House by only 219 to 212, despite that body’s overwhelming Democratic 
majority. It was the first major piece of social legislation within memory to pass Congress without 
a single vote from the opposition party. 

Even some liberals believe the president went too far yesterday. Ruth Marcus, an editorial writer 
who covers the Supreme Court for the Washington Post, said Obama’s assault “stopped me 
cold . . . for the president to imply that the only explanation for a constitutional conclusion 
contrary to his own would be out-of-control conservative justices does the court a disservice.” It 
was a mistake for Obama to “declare war” on the court, says Jon Meacham, a contributing 



editor of Time magazine. Voters don’t like hearing assaults on the Supreme Court itself, 
probably because Americans believe “life needs umpires, even ones who blow calls now and 
then.” 

So it is surreal for Obama, a former constitutional-law professor and president of the Harvard 
Law Review, to go after the court as if he were a demagogue seeking reelection. As the Wall 
Street Journal put it: “Obama’s inner community organizer seems to be winning out over the law 
professor.” 

Nor is this the first time the president has stepped out of line. During a joint session of Congress 
in January 2010, Obama lectured the Supreme Court justices sitting in front of him that they got 
it wrong in the Citizens United case, which swept away key campaign-finance restrictions on 
First Amendment grounds. “Last week the Supreme Court reversed a century of law that I 
believe will open the floodgates for special interests — including foreign corporations — to 
spend without limit in our elections. Well I don’t think American elections should be bankrolled 
by America’s most powerful interests, and worse, by foreign entities. They should be decided by 
the American people, and that’s why I’m urging Democrats and Republicans to pass a bill that 
helps to right this wrong.” Obama’s statement that the Court’s ruling allowed political 
contributions by foreigners was plainly incorrect, earning a “Mostly False” rating from the 
PolitiFact website. No wonder that Justice Samuel Alito was observed by lipreaders mouthing 
the words “Not true” after Obama’s groundless attack.  

No one believes the Supreme Court will rule on the constitutionality of Obamacare based on 
bush-league attacks on its integrity. But Obama’s misstep is only the latest in a series of 
blunders that further undermine his position. The presentation by Solicitor General Donald 
Verrelli last week before the Supreme Court was widely panned by legal scholars as weak and 
evasive. Verrelli caused even some liberal lawyers in the audience to wince when he 
preposterously claimed that Congress has passed Obamacare to deal with a serious problem 
“after long study and careful deliberation.” Whatever you want to call the chaotic, late-night brow 
beating of reluctant members to pass something — anything — to reform health care two years 
ago, it wasn’t pretty and it was far from careful. Recall that Senate Democrats forgot to include a 
standard severability clause in their drafting of the bill, which would allow the entire law to stand 
even if one provision is deemed unconstitutional. 

And when it got to the legal substance, the Obama Justice Department didn’t do much better. 
“The court began where it should have begun with limiting principles (to the federal 
government’s power),” noted Jonathan Turley, a well-known liberal law professor at George 
Washington University. “And what was remarkable is that the administration seemed almost 
unprepared or unwilling to answer those questions with any clarity.” 

The incoherence with which the Obama administration has addressed the entire issue of its 
signature domestic achievement continued yesterday when the president began a spat with the 
judiciary that was factually wrong, fatuous, and one he can’t possibly win. Several of the liberals 
I spoke with at Berkeley last night could only shake their head at how the man they voted for on 
the basis of ”hope and change” in 2008 looks like he’s in over his political head. 

John Fund, a writer based in New York, is the author of Stealing Elections: How Voter Fraud 
Threatens Our Democracy. 



  
  
Powerline 
Barack Obama, Constitutional Ignoramus 
by Steven Hayward 

I’m grateful for the favor Obama did for us yesterday of exposing his extreme constitutional 
ignorance, with his comments on how it would be “unprecedented” for the Court to strike down a 
law passed by a “strong majority” in Congress.  (As if a House margin of seven votes is a 
“strong” majority.)  True, he walked back the comment today, but surely because his statement 
was not merely indefensible but outright embarrassing to his media defenders. 

I’ve been growing weary of hearing people mention that he’s a “constitutional scholar,” since he 
never published a single thing on the subject either as editor of the Harvard Law Review or as a 
member of the faculty at the University of Chicago Law School.  But hey—he taught 
constitutional law, didn’t he? 

Not really. 

His course on constitutional law, one of several constitutional law courses on the U of C 
curriculum, dealt exclusively with the equal protection clause of the 14th Amendment—the 
favorite, all-purpose clause for liberal jurists to use to right wrongs and make us more equal by 
judicial fiat.  There is no evidence that Obama ever taught courses that considered other 
aspects of constitutionalism, such as executive power, the separation of powers, the Commerce 
Clause, or judicial review itself. 

I have a copy of one of his final exams.  It is a long hypothetical involving civil rights, which 
begins thus: 

In part, Hardsville’s racial isolation is the result of white flight and the limited economic means at 
the disposal of the black community.  It is also well documented, however, that Hardsville’s 
racial isolation arose in part due to decisions by a white-controlled city government prior to the 
seventies that were purposely discriminatory. 

So you can see what kind of “narrative” this exam question promotes, and hence the kind of 
answers likely to get an A from Professor Obama.  One of the questions students are asked is, 
“What is the likelihood that the city will be held liable for violating the constitutional rights of 
blacks under the Equal Protection Clause. . .”  There’s a second hypothetical involving potential 
gender discrimination under the Equal Protection Clause. 

A law student in Professor Obama’s class would learn virtually nothing about the 
constitutionalism of the Founding, or even of John Marshall or Joseph Story. 

Now, clearly Obama is hoping to intimidate the Court in the same way FDR did in 1937 with his 
court-packing scheme.  Some time later I’ll discuss FDR’s extraordinary rhetoric attacking the 
Court that year, but suffice it to say for now that Obama already showed his hand with his 
inaccurate attack on the Citizens United decision in the State of the Union speech two years 
ago. As John Steele Gordon put it well, “It seems there is simply no lie President Obama will not 
tell in pursuit of his agenda.” 



Notwithstanding the fact that Justice Alito could be seen mouthing the words, “Not true,” the 
Supreme Court by its traditions does not hit back at the President or Congress in these kind of 
brawls.  But thanks goodness for the Fifth Circuit Court of Appeals, which today rather tartly 
demanded that the Justice Department please explain, in at least three pages, within 48 hours, 
its understanding of judicial review.  This should be interesting.  Here’s a copy of the follow-up 
letter from the court: 

  

           
  
  
  
  



 
  
  
  
  
Powerline 
Obama Walks Back Supreme Court Threat, Still Gets It Wrong 
by John Hinderaker 

Yesterday Barack Obama launched an attack on the Supreme Court that bordered on the 
bizarre. Apparently unaware of the most basic principles of constitutional law, going back to 
Marbury v. Madison in 1803, he said: 

I’m confident that the Supreme Court will not take what would be an unprecedented, 
extraordinary step of overturning a law that was passed by a strong majority of a democratically 
elected Congress. 

And I — I’d just remind conservative commentators that for years what we’ve heard is the 
biggest problem on the bench was judicial activism or a lack of judicial restraint; that, uhhh, an 
uninelected, uhhh, group of — of people would somehow overturn, uhhh, a duly constituted and 
— and passed, uh, law. Uh, well, uh, uh, is a good example. Uhh, and I’m pretty confident that 
this, — this court will recognize that, uh, and not take that step. 

Putting aside the fact that Obamacare passed with anything but a “strong majority” of Congress, 
the concept of judicial review has been established for over 200 years; for a president not to 
understand this displays shocking ignorance. Not to mention the fact that most of the liberals’ 
favorite Supreme Court decisions involved overturning laws that were enacted by democratically 
elected Congresses or legislatures, e.g., Roe v. Wade, Lawrence v. Texas and many more. 

Obama’s comments were so ill-informed that they prompted an angry response from a panel of 
the 5th Circuit Court of Appeals: 



In the escalating battle between the administration and the judiciary, a federal appeals court 
apparently is calling the president’s bluff — ordering the Justice Department to answer by 
Thursday whether the Obama Administration believes that the courts have the right to strike 
down a federal law, according to a lawyer who was in the courtroom. 

The order, by a three-judge panel of the U.S. Court of Appeals for the 5th Circuit, appears to be 
in direct response to the president’s comments yesterday about the Supreme Court’s review of 
the health care law. Mr. Obama all but threw down the gauntlet with the justices, saying he was 
“confident” the Court would not “take what would be an unprecedented, extraordinary step of 
overturning a law that was passed by a strong majority of a democratically elected Congress.” 

Overturning a law of course would not be unprecedented — since the Supreme Court since 
1803 has asserted the power to strike down laws it interprets as unconstitutional. The three-
judge appellate court appears to be asking the administration to admit that basic premise — 
despite the president’s remarks that implied the contrary. The panel ordered the Justice 
Department to submit a three-page, single-spaced letter by noon Thursday addressing whether 
the Executive Branch believes courts have such power, the lawyer said. 

The panel is hearing a separate challenge to the health care law by physician-owned hospitals. 
The issue arose when a lawyer for the Justice Department began arguing before the judges. 
Appeals Court Judge Jerry Smith immediately interrupted, asking if DOJ agreed that the 
judiciary could strike down an unconstitutional law. 

The DOJ lawyer, Dana Lydia Kaersvang, answered yes — and mentioned Marbury v. Madison, 
the landmark case that firmly established the principle of judicial review more than 200 years 
ago, according to the lawyer in the courtroom. 

Smith then became “very stern,” the source said, suggesting it wasn’t clear whether the 
president believes such a right exists. 

So today, in his appearance before the Associated Press–the ultimate friendly audience–Obama 
tried to walk back yesterday’s blunder in response to a softball question: 

MR. SINGLETON:  Mr. President, you said yesterday that it would be unprecedented for a 
Supreme Court to overturn laws passed by an elected Congress.  But that is exactly what the 
Court has done during its entire existence.  If the Court were to overturn individual mandate, 
what would you do, or propose to do, for the 30 million people who wouldn’t have health care 
after that ruling? 

THE PRESIDENT:  Well, first of all, let me be very specific. We have not seen a Court overturn 
a law that was passed by Congress on a economic issue, like health care, that I think most 
people would clearly consider commerce — a law like that has not been overturned at least 
since Lochner.  Right?  So we’re going back to the ’30s, pre New Deal. 

And the point I was making is that the Supreme Court is the final say on our Constitution and 
our laws, and all of us have to respect it, but it’s precisely because of that extraordinary power 
that the Court has traditionally exercised significant restraint and deference to our duly elected 
legislature, our Congress.  And so the burden is on those who would overturn a law like this. 



Now, as I said, I expect the Supreme Court actually to recognize that and to abide by well-
established precedence out there. 

This is, of course, entirely different from what Obama said yesterday, but it comes no nearer the 
truth. First of all, when did Obamacare become an “economic issue,” a matter of “commerce”?” I 
thought it was all about women’s health care, like Roe v. Wade. Evidently that was a 
misunderstanding.  

But that’s a minor point. Is there any truth to Obama’s claim that the Supreme Court hasn’t 
invalidated any statutes that are “economic” and relate to “commerce” since Lochner v. New 
York, which was in 1905? Of course not. To name just a few examples a great deal more recent 
than 1905, the Court ruled unconstitutional provisions of the Sarbanes-Oxley Act that had 
permitted only “for cause” removal of members of the Public Company Accounting Oversight 
Board in 2010; the 1990 Mushroom Promotion, Research and Consumer Information Act in 
2001 (this case was actually quite similar to Obamacare because the Court held unconstitutional 
provisions that required mushroom growers to contribute to mushroom promotion programs); 
provisions of the Patent and Plant Variety Remedy Clarification Act, the Trademark Remedy 
Clarification Act, and the Copyright Remedy Clarification Act in 1992; the Harbor Maintenance 
Tax Act in 1998; the Transfer Act which authorized the transfer of operating control of 
Washington National Airport and Dulles International Airport from the Department of 
Transportation to the Metropolitan Washington Airports Authority in 1991; and many, many more 
dating back to 1905. 

One could be charitable and say that Barack Obama is a bullshitter who makes stuff up 
whenever he is in a tough spot, or one could say that he is a habitual liar. Take your pick. 

  
  
  
The Corner 
Glass Ceiling, Glass Jaw 
by Michael Walsh 
  
Jonah’s cited this below, but be honest: Tell me you ever expected to read a second-day lede 
like this on an American news site. From CBS: 

In the escalating battle between the administration and the judiciary, a federal appeals court 
apparently is calling the president’s bluff — ordering the Justice Department to answer by 
Thursday whether the Obama Administration believes that the courts have the right to strike 
down a federal law, according to a lawyer who was in the courtroom. 

“In the escalating battle…” Even making allowances for normal journalistic hyperbole, this is a 
remarkable admission that something is seriously amiss in our politics; it’s like we’re suddenly 
living back in 1937. The president of the United States is actively waging a war of words against 
the federal judiciary in general and the Supreme Court in particular. And, right on cue, comes a 
horde of lefties suddenly concerned about “unelected” justices, whether Marbury v. Madison 
was properly decided back in 1803, and whether it’s not time to revisit it in the interest of, you 
know, “social justice.” You don’t have to be a Weatherman to know which way the wind blows — 



especially when the hot air is emanating from the White House. Good for the 5th Circuit to call 
them on it. 

Many have commented that last week was the worst week (so far) for the Obama 
administration, but I don’t think the apparatchiks have quite yet realized how bad things are 
going to get for them. The decision to insult and attack the Catholic Church was spectacularly 
stupid, even as a crass political tactic, since there are some 77 million Catholics in the country, 
representing about a fifth of the population. True, Catholics tend no longer to vote as a bloc (the 
old FDR coalition has splintered as the Irish and Italians moved out of the cities and up in the 
world), but a thumb in the eye to one is a thumb in the eye to all, especially when that one is the 
Cardinal-Archbishop of New York.   

Now it’s the judiciary’s turn, and that is likely to end equally badly for the president. Because this 
isn’t simply an attack on a judge or court because of one ruling; it’s a pre-emptive strike on a 
decision that has yet to be issued. Worse, it’s not really a blitzkrieg against even the Supreme 
Court but is rather a direct strike against the Constitution and the Founders. And a majority of 
Americans understand that the Constitution is the only thing separating us from tyranny on one 
hand and barbarism on the other. We’ve understood for a while now that Obama finds the 
separation of powers inconvenient, but this takes his will to power to a new level. 

Which brings me back to my point from yesterday: The Punahou Kid is not used to being 
crossed, nor to being treated with anything less than obeisance. All his life, he’s gotten away 
with his lighter-than-air act, blissfully aware than even when provably duplicitous he’ll be able to 
skate, thanks to his protective horde of media buddies, led by Jake Lingle himself.  

In the Leftist world-view, there is no yesterday, only the fierce urgency of now in the service of 
tomorrow — which they feel rightfully belongs to them. Which is why and how stories go down 
the memory hole, and why Obama will conduct his 2012 campaign by essentially running 
against himself and promising that next time, things will turn out better. The real “dog whistle” 
will be Obama signaling to his supporters that “you ain’t seen nothing yet.” 

The Great Equalizer in the battle between right and left is the Left’s congenital tendency to 
overreach, to let the mask of affability slip and to reveal themselves for what they really are. By 
now, the Obama administration’s overt hostility to the country as founded ought to be clear to 
everyone (for the Left, that’s not a bug, it’s a feature), and it’s mistaken its fleeting supermajority 
(the result of years of concerted media Bush-bashing) as carte blanche to act on it.  

But there’s — thankfully — still a glass ceiling to this fashionable anti-Americanism. Obama was 
the first Democrat to win a majority of the vote since Jimmy Carter in 1976, and that was a 
mistake the electorate quickly rectified with the two Reagan landslides. Four years of Nancy 
Pelosi were all the populace could stomach and it’s likely that the same will be true of Barack 
Obama. As the Patient Deflection and Unaffordable Care Act demonstrated, even with a 
supermajority the Democrats still had to resort to bribery, prevarication and legalistic chicanery 
to get it passed.  

Of course, that assumes the GOP candidate can move past the “he’s in over his head” bromides 
and directly engage the great battle — the Cold Civil War — of our times. Obama’s never had to 
take a real punch, never had his core assumptions challenged, never been forced to defend his 
governing philosophy — which is why he reacts so petulantly when crossed. He’s got a glass 



jaw, which is something increasingly evident to the public; let’s hope it is to the candidate as 
well.  

As Budd Schulberg knew: The bigger they are, the harder they fall. 

  
  
  
  

 
  
  
  



 
  
  

 
 


