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We have been hearing about the "radical" Ryan budget. Would you believe it is 46% 
higher than Clinton's last budget? Investors.com has the story.   
Even in a city known for hyperbole, the attacks by Democrats on Rep. Paul Ryan's budget plan 
stand out. 

It's "bad news in every single direction," said New York Rep. Carolyn Maloney, and "extreme 
and divisive," according to Rep. Diana DeGette of Colorado. 

House Democratic leader Nancy Pelosi said the budget is "not a statement of our national 
values," and her second in command, Maryland's Steny Hoyer, claimed the plan "represents a 
bleak future for America." 

President Obama went furthest, saying in a speech this week that Ryan's "draconian cuts" 
would "impose a radical vision on our country" and that it was "antithetical to our entire history." 
It is "so far to the right," he said, "that it makes the Contract with America look like the New 
Deal." 

So does Ryan's budget proposal live up to this radical billing? 

Not at all. That is, not unless you'd call Obama's Democratic predecessor, Bill Clinton, an even 
more extreme radical. 

Under Ryan's plan, the federal government would be 46% bigger in real terms than it was in 
2000, which was President Clinton's last year in office. 

  
  
Josh Kraushaar says the president's trash talk could hurt him.  
If President Obama loses reelection in November, the seeds of his defeat will have been planted 
in his fiery, populist campaign kickoff speech at the Associated Press luncheon last week. It was 
a negative, overly political address at sharp odds with his optimistic 2008 campaign message of 
hope and change. It seemed petty at times, mocking Mitt Romney for using the word 
“marvelous” and exaggerating proposed conservative entitlement reforms as “Social 
Darwinism.” All  of this while giving a supposedly nonpolitical, non-campaign address. 

Ideologically, the speech was a throwback to the Democratic rhetoric of decades past. Despite 
sops to Ronald Reagan, Obama laid out his ideological argument at the outset, stating his 
“belief that, through government, we should do together what we cannot do as well for 
ourselves.” That’s a far cry from “the era of big government is over” mantra that President 
Clinton advanced in his reelection campaign. 

In one sense, the speech previewed how fiercely the president’s team will be fighting for another 
term and how nasty the expected contest between Obama and Romney is likely to be. As 
Obama’s advisers have indicated, the president’s campaign strategy is to portray the opposition 
as so extreme that voters will hold their noses and vote for the incumbent even if they’re 



dissatisfied with the country’s direction. To eke out a victory in a slow-growing economy, Obama 
needs to turn out his base and turn off independents to Romney. 

But the president is seriously miscalculating if he believes that the key to winning the hearts and 
minds of independents is “us-against-them” rhetoric that hails back to a bygone Democratic era. 
He ably mounted a withering attack on the Republicans' austerity proposals but offered no 
alternative vision to deal with the growing debt. When Clinton campaigned for a second term in 
1996, he likewise castigated congressional Republicans for proposing entitlement cuts and 
shutting down the government, but he also championed a just-passed bipartisan welfare-reform 
law and a balanced budget that reduced the size of government. With Obama’s speech, there 
was no centrist recalibrating to reassure worried independents that he’s not too ideological; no 
sugar to sweeten the tough talk. 

That’s no trivial concern, according to the results of a poll analyzing the sentiments of the 
swingiest independents from battleground states, commissioned by the centrist Democratic 
think tank Third Way. The survey showed those voters narrowly favoring Obama (44 percent) 
over Romney (38 percent), and showed the president with respectable overall favorability 
scores. But it also revealed some red flags that if the campaign continues driving home the 
“people-versus-the-powerful” message, it could cost the president down the road. While these 
swing voters still like Obama personally, they are closer to Romney ideologically. 

The polling found that a message centered on income inequality was a flop with these swing 
voters, who said they were much more anxious about rising debt and with regulations and taxes 
on businesses. ... 

  
  
John Fund details the latest sting by James O'Keefe. This is the one where Eric 
Holder's ballot was offered to a John Doe.  
Attorney General Eric Holder is a staunch opponent of laws requiring voters to show photo ID at 
the polls to improve ballot security. He calls them “unnecessary” and has blocked their 
implementation in Texas and South Carolina, citing the fear they would discriminate against 
minorities.  

I wonder what Holder will think when he learns just how easy it was for someone to be offered 
his ballot just by mentioning his name in a Washington, D.C., polling place in Tuesday’s 
primaries. 

Holder’s opposition to ID laws comes in spite of the Supreme Court’s 6–3 decision in 2008, 
authored by liberal Justice John Paul Stevens, that upheld the constitutionality of Indiana’s 
tough ID requirement. When groups sue to block photo-ID laws in court, they can’t seem to 
produce real-world examples of people who have actually been denied the right to vote. 
According to opinion polls, over 75 percent of Americans — including majorities of Hispanics 
and African-Americans — routinely support such laws. 

One reason is that people know you can’t function in the modern world without showing ID — 
you can’t cash a check, travel by plane or even train, or rent a video without being asked for 
one. In fact, PJ Media recently proved that you can’t even enter the Justice Department in 



Washington without showing a photo ID. Average voters understand that it’s only common 
sense to require ID because of how easy it is for people to pretend they are someone else 

Filmmaker James O’Keefe demonstrated just how easy it is on Tuesday when he dispatched an 
assistant to the Nebraska Avenue polling place in Washington where Attorney General Holder 
has been registered for the last 29 years. O’Keefe specializes in the same use of hidden 
cameras that was pioneered by the recently deceased Mike Wallace, who used the technique to 
devastating effect in exposing fraud in Medicare claims and consumer products on 60 Minutes. 
O’Keefe’s efforts helped expose the fraud-prone voter-registration group ACORN with his video 
stings, and has had great success demonstrating this year in New Hampshire, Vermont, and 
Minnesota just how easy it is to obtain a ballot by giving the name of a dead person who is still 
on the rolls. Indeed, a new study by the Pew Research Center found at least 1.8 million dead 
people are still registered to vote. They aren’t likely to complain if someone votes in their place. 

In Washington, it was child’s play for O’Keefe to beat the system. O’Keefe’s assistant used a 
hidden camera to document his encounter with the election worker at Holder’s polling place: ... 

  
  
As the public safety goobers become more and more adversarial, attempting to 
cooperate with them comes fraught with more and more risk. Perhaps the safer 
course is to say nothing. WSJ story on the perils of testifying.  
When federal prosecutors can't muster enough evidence to bring charges against a person 
suspected of a crime, they can still use a controversial law to get a conviction anyway: They 
charge the person with lying. 

The law against lying—known in legal circles simply as "1001"—makes it a crime to knowingly 
make a material false statement in matters of federal jurisdiction. Critics across the political 
spectrum argue that 1001, a widely used statute in the federal criminal code, is open to abuse. It 
is charged hundreds of times a year, according to court records and interviews with lawyers and 
legal scholars. 

Thanks to a far-reaching federal statute, marine biologist and orca expert Nancy Black is facing 
a potential 20-year prison sentence for her work. Clare Major reports from Monterey, Calif. 

Nancy Black, a marine biologist and operator of whale-watching boats, recently became 
ensnared by 1001. When one of her boat captains whistled at a humpback whale that 
approached the boat a few years ago, regulators investigated whether the incident constituted 
harassment of a whale, which is illegal. 

This past January, Ms. Black was charged in the case—not with whale harassment, but with 
lying about the incident. She also faces a charge of illegally altering a video of the whale 
encounter, as well as unrelated allegations involving whale blubber. Together, the charges carry 
up to 20 years in prison. 

She denies all wrongdoing, including lying. "I wasn't charged with anything about the dealings 
with the humpback," says Ms. Black, 49 years old. "So why would they charge me with lying 
about it? It makes no sense."  



A Justice Department spokesman declined to comment. 

The law against lying, officially Title 18, section 1001 of the United States Code, is "a bread-
and-butter" statute for Justice Department prosecutors, says Thomas O'Brien, the former U.S. 
Attorney in Los Angeles. The law's breadth makes it useful for nabbing wrongdoers, particularly 
in cases where suspected crimes are complex and tough to prove, he says. ... 

  
 
 
 

  
  
Investors.com 
'Radical' Ryan Budget Spends 46% More than Clinton's 
by John Merline  

Even in a city known for hyperbole, the attacks by Democrats on Rep. Paul Ryan's budget plan 
stand out. 

It's "bad news in every single direction," said New York Rep. Carolyn Maloney, and "extreme 
and divisive," according to Rep. Diana DeGette of Colorado. 

House Democratic leader Nancy Pelosi said the budget is "not a statement of our national 
values," and her second in command, Maryland's Steny Hoyer, claimed the plan "represents a 
bleak future for America." 

President Obama went furthest, saying in a speech this week that Ryan's "draconian cuts" 
would "impose a radical vision on our country" and that it was "antithetical to our entire history." 
It is "so far to the right," he said, "that it makes the Contract with America look like the New 
Deal." 

So does Ryan's budget proposal live up to this radical billing? 

Not at all. That is, not unless you'd call Obama's Democratic predecessor, Bill Clinton, an even 
more extreme radical. 

Under Ryan's plan, the federal government would be 46% bigger in real terms than it was in 
2000, which was President Clinton's last year in office. That percentage comes from an IBD 
analysis of budget data. 

Even if you take out entitlement spending — which has been increasing at a fast pace due 
largely to rising health costs and the aging of the population — and focus on discretionary 
outlays, the government would spend 30% more under Ryan's plan than Clinton's last budget. 

If you further adjust for inflation and population growth, Ryan's budget still spends more than 
Clinton's. 



Looked at another way, Ryan's budget would peg federal spending in 2013 at 22.2% of gross 
domestic product. In Clinton's last year in office, federal spending accounted for just 18.2% of 
the economy. 

While Ryan's plan would bring spending down as a share of GDP over the next decade, the 
lowest it would ever reach is 19.3% — still more than a full percentage point higher than where it 
stood when Clinton left office. 

And Ryan's budget is more generous than the long-term historical average, with average 
spending over the next decade slightly higher as a share of GDP — 20% — than the post-World 
War II average of 19.8%. 

Democrats have also zeroed in on Ryan's tax reform plan, saying it showers money on the rich 
by lowering the top rate to 25%. But while Ryan would replace the current code with just two 
marginal tax brackets — 10% and 25% — he'd also cut loopholes to simplify the code and 
widen the base. 

In that sense, Ryan's plan isn't much different from the proposals offered by Obama's own 
bipartisan deficit reduction which suggested a similar exchange of lower marginal rates for fewer 
tax loopholes. While the commission suggested three tax brackets, it put the top rate at 23% to 
28%. 

What's more, Ryan's plan produces tax revenues over the next decade equal to 18.3% of GDP, 
which is higher than the postwar average of 17.7%. 

Nor are Ryan's proposed changes to Medicare radical. In fact, the "premium support" idea at the 
core of his reform has a strong bipartisan pedigree, having been proposed in the past by former 
Democratic Sen. John Breaux and former Clinton budget director Alice Rivlin. 

Ryan's current plan, meanwhile, has attracted the support of Sen. Ron Wyden, D-Ore. 

Former Congressional Budget Office director Douglas Holtz-Eakin described Ryan's plan as 
"responsible and reasonable" and said that those who attack it "are obligated to answer this 
question: What is your plan for comprehensive tax reform? Entitlement reform? Preserving 
America's security?" 

He added that "the president's budgets are notoriously silent on these crucial issues, and the 
Senate under the Democrats' leadership has no budget whatsoever." 

National Journal 
Obama, Not Holding the Center  
An us-against-them message won't work in a center-right country. 
by Josh Kraushaar 

If President Obama loses reelection in November, the seeds of his defeat will have been planted 
in his fiery, populist campaign kickoff speech at the Associated Press luncheon last week. It was 
a negative, overly political address at sharp odds with his optimistic 2008 campaign message of 
hope and change. It seemed petty at times, mocking Mitt Romney for using the word 



“marvelous” and exaggerating proposed conservative entitlement reforms as “Social 
Darwinism.” All  of this while giving a supposedly nonpolitical, non-campaign address. 

Ideologically, the speech was a throwback to the Democratic rhetoric of decades past. Despite 
sops to Ronald Reagan, Obama laid out his ideological argument at the outset, stating his 
“belief that, through government, we should do together what we cannot do as well for 
ourselves.” That’s a far cry from “the era of big government is over” mantra that President 
Clinton advanced in his reelection campaign. 

In one sense, the speech previewed how fiercely the president’s team will be fighting for another 
term and how nasty the expected contest between Obama and Romney is likely to be. As 
Obama’s advisers have indicated, the president’s campaign strategy is to portray the opposition 
as so extreme that voters will hold their noses and vote for the incumbent even if they’re 
dissatisfied with the country’s direction. To eke out a victory in a slow-growing economy, Obama 
needs to turn out his base and turn off independents to Romney. 

But the president is seriously miscalculating if he believes that the key to winning the hearts and 
minds of independents is “us-against-them” rhetoric that hails back to a bygone Democratic era. 
He ably mounted a withering attack on the Republicans' austerity proposals but offered no 
alternative vision to deal with the growing debt. When Clinton campaigned for a second term in 
1996, he likewise castigated congressional Republicans for proposing entitlement cuts and 
shutting down the government, but he also championed a just-passed bipartisan welfare-reform 
law and a balanced budget that reduced the size of government. With Obama’s speech, there 
was no centrist recalibrating to reassure worried independents that he’s not too ideological; no 
sugar to sweeten the tough talk. 

That’s no trivial concern, according to the results of a poll analyzing the sentiments of the 
swingiest independents from battleground states, commissioned by the centrist Democratic 
think tank Third Way. The survey showed those voters narrowly favoring Obama (44 percent) 
over Romney (38 percent), and showed the president with respectable overall favorability 
scores. But it also revealed some red flags that if the campaign continues driving home the 
“people-versus-the-powerful” message, it could cost the president down the road. While these 
swing voters still like Obama personally, they are closer to Romney ideologically. 

The polling found that a message centered on income inequality was a flop with these swing 
voters, who said they were much more anxious about rising debt and with regulations and taxes 
on businesses. A clear 57 percent majority said they thought the American economic system 
was “basically fair” and that the deck is not stacked against them. They didn’t primarily blame 
Wall Street or the wealthy for the country’s economic problems; they instead fingered 
congressional gridlock.  More than half (51 percent) of respondents said they preferred a 
candidate who advocates for an economy based on opportunity where “government lives within 
its means and economic growth is our top priority” while just 43 percent preferred a candidate 
backing “an economy based on fairness – where the rich pay their fair share, corporations play 
by the rules, and all Americans get a fair shot.” Those arguments closely mirror the Romney and 
Obama campaign messages unveiled last week, with the broad outlines of the GOP argument 
coming out on top. 

“Swing Independents are searching for leaders who will articulate a positive vision for the future 
– one where the American economy is back on top and the next generation can achieve the 



American Dream,” the Third Way memo reads. “Economic opportunity is a framework that 
responds to their anxieties and is associated with strengthening and growing the economy.” 

Extremism is in the eye of the beholder. Democrats are confident that Romney’s embrace of 
House Budget Chairman Paul Ryan’s sweeping Medicare reforms is a colossal political blunder, 
and they marvel at the possibility that Ryan could even be his running mate. But this survey, 
consistent with Gallup polling illustrating a center-right electorate, suggests that voters more 
closely identify with the overarching Republican message of an opportunity society over the 
Democratic message centered on economic security.  

Obama is misinterpreting the lessons of Clinton’s successful campaign in 1996, simply believing 
that he can cast Romney and Ryan in the roles of Bob Dole and Newt Gingrich.  Then, as now, 
the Republican Congress lurched to the right, giving the president ample opportunity to both 
own the center and rebrand himself as a new Democrat, while still offering a sharp contrast with 
the opposition.  Obama’s got his attacks against Republican down pat, but he’s forgotten about 
moving to the middle.  Despite claiming that he’s governed as a moderate, Obama has rarely 
broken ranks with his party’s congressional leadership, as Clinton did with NAFTA and welfare 
reform. Merely mounting a reactionary defense of the way things have been done in the past 
isn’t enough anymore.  

Making things even tougher for Obama is that the country has inched to the right over the last 
15 years. Then, Clinton could hammer Republicans over opposing environmental regulations, 
which polled exceptionally well. It was a driving force behind the Clinton comeback in 1996. But 
in a down economy, Obama’s similar attacks aren’t having the same impact. The party’s cap-
and-trade vote in the House, designed to regulate carbon emissions in a market-friendly fashion, 
was a driving force behind Democratic congressional losses in the Rust Belt during the 2010 
midterms. There’s a reason why formerly environmentally minded Republicans (such as 
Romney and Gingrich!) have sharply tacked to the right. They’ve moved along with the public. 

Much of this presidential campaign’s coverage has focused on style over substance – Romney’s 
Etch A Sketch moment and Obama’s hot mic, to name a few recent examples.  But every 
indication is that this general election will be one of the most ideological in many years, with 
both candidates embracing the core argument of their increasingly homogeneous parties’ 
bases. Obama may be confident that he can persuade voters with the power of the bully pulpit, 
but if the message is off, the pulpit won’t do him much good. 

  
National Review 
Why We Need Voter-ID Laws Now 
by John Fund 
  
Attorney General Eric Holder is a staunch opponent of laws requiring voters to show photo ID at 
the polls to improve ballot security. He calls them “unnecessary” and has blocked their 
implementation in Texas and South Carolina, citing the fear they would discriminate against 
minorities.  

I wonder what Holder will think when he learns just how easy it was for someone to be offered 
his ballot just by mentioning his name in a Washington, D.C., polling place in Tuesday’s 
primaries. 



Holder’s opposition to ID laws comes in spite of the Supreme Court’s 6–3 decision in 2008, 
authored by liberal Justice John Paul Stevens, that upheld the constitutionality of Indiana’s 
tough ID requirement. When groups sue to block photo-ID laws in court, they can’t seem to 
produce real-world examples of people who have actually been denied the right to vote. 
According to opinion polls, over 75 percent of Americans — including majorities of Hispanics 
and African-Americans — routinely support such laws. 

One reason is that people know you can’t function in the modern world without showing ID — 
you can’t cash a check, travel by plane or even train, or rent a video without being asked for 
one. In fact, PJ Media recently proved that you can’t even enter the Justice Department in 
Washington without showing a photo ID. Average voters understand that it’s only common 
sense to require ID because of how easy it is for people to pretend they are someone else 

Filmmaker James O’Keefe demonstrated just how easy it is on Tuesday when he dispatched an 
assistant to the Nebraska Avenue polling place in Washington where Attorney General Holder 
has been registered for the last 29 years. O’Keefe specializes in the same use of hidden 
cameras that was pioneered by the recently deceased Mike Wallace, who used the technique to 
devastating effect in exposing fraud in Medicare claims and consumer products on 60 Minutes. 
O’Keefe’s efforts helped expose the fraud-prone voter-registration group ACORN with his video 
stings, and has had great success demonstrating this year in New Hampshire, Vermont, and 
Minnesota just how easy it is to obtain a ballot by giving the name of a dead person who is still 
on the rolls. Indeed, a new study by the Pew Research Center found at least 1.8 million dead 
people are still registered to vote. They aren’t likely to complain if someone votes in their place. 

In Washington, it was child’s play for O’Keefe to beat the system. O’Keefe’s assistant used a 
hidden camera to document his encounter with the election worker at Holder’s polling place: 

Man: “Do you have an Eric Holder, 50th Street? 

Poll worker: “Let me see here.” 

Man: Xxxx 50th Street. 

Poll Worker: Let’s see, Holder, Hol-t-e-r, or Hold-d-e-r? 

Man: H-o-l-d-e-r. 

Poll Worker: D-e-r. Okay. 

Man: That’s the name. 

Poll Worker: I do. Xxxx 50th Street NW. Okay. [Puts check next to name, indicating someone 
has shown up to vote.] Will you sign there . . .  

Man: I actually forgot my ID. 

Poll Worker: You don’t need it; it’s all right. 

Man: I left it in the car. 



Poll Worker: As long as you’re in here, and you’re on our list and that’s who you say you are, 
we’re okay. 

Man: I would feel more comfortable if I go get my ID, is it all right if I go get it? 

Poll Worker: Sure, go ahead. 

Man: I’ll be back faster than you can say furious! 

Poll Worker: We’re not going anywhere. 

Note that O’Keefe’s assistant never identified himself as Eric Holder, so he was not illegally 
impersonating him. 

Nor did he attempt to vote using the ballot that was offered him, or even to accept it. O’Keefe 
has been accused by liberals of committing voter fraud in his effort to expose just how slipshod 
the election systems of various no-ID-required states are, but lawyers say his methods avoid 
that issue. Moreover, he has only taped his encounters with election officials in jurisdictions that 
allow videotaping someone in public with only one party’s knowledge. 

As for the D.C. Board of Elections, its loose practices are a matter of record. Last year, a 
community activist uncovered the fact that Andrea Pringle, the new deputy chief of staff to 
Washington, D.C., mayor Vincent Gray, had voted illegally in the district even though she 
admitted to living in Maryland. She resigned in the face of the criticism. 

Nor is she the only example. State Senator Harold Metts of Rhode Island got a photo-ID law put 
on the books in his state last year after he was told by several constituents of a pattern of voter 
fraud in his home town of Providence. Indeed, his own state representative and her daughter 
had their votes stolen by someone voting in their names in one election. “The old system was 
not set up to readily weed out fraud, and it would be very hard to prove,” he told the Woonsocket 
Patch newspaper. Metts, the state senate’s only African-American member, says that he took a 
lot of heat from national Democrats for getting the ID law approved by an overwhelmingly 
Democratic legislature. But he says party loyalty only takes him so far. “It’s time to stop crying 
wolf and make the voter-ID law work for those on both sides of this issue who want to ensure 
the integrity of the system, while guarding against disenfranchisement.” 

Several of the state laws that require photo ID also make new provisions to enhance security for 
absentee ballots, the tool of choice for many fraudsters. Last year, Lessadolla Sowers, a 
member of the NAACP’s Executive Committee in Tunica County, Miss., was sentenced to five 
years in prison for fraudulently casting absentee ballots for ten other people. “This crime cuts 
against the fabric of our free society,” Judge Charles Webster said at the sentencing hearing. 

Scandals such as that one helped convince 62 percent of Mississippi’s voters to approve a 
photo-ID law last November. The measure passed in a clear majority of counties that are 
majority-black. As with other ID laws, a free state-issued photo ID is available to anyone who 
says they can’t afford one. 

But the groups opposing voter ID won’t let the facts get in their way. James Clyburn of South 
Carolina, the third-ranking member in the House Democratic leadership, compares voter-ID 



laws to “Jim Crow” provisions that blocked people from voting in the last century, and said he is 
“very, very anxious” that the Supreme Court “as it is presently constituted” will support the new 
laws. But as previously noted, the Supreme Court already has supported voter ID, with its 
opinion authored by its most liberal member at the time. 

Some criticism of voter-ID laws has morphed into intimidation. This week, Color of Change, co-
founded by former Obama special adviser Van Jones, threatened a boycott against Coca-Cola 
and Walmart because they financially supported the American Legislative Exchange Council, 
which has helped state legislators draft some of the voter-ID laws. Within hours, Coca-Cola 
resigned its membership in ALEC. So far Walmart is holding out by arguing that ALEC is 
involved with dozens of issues, many of them of direct concern to Walmart shareholders. 

There is something surreal about the voter-ID issue. As James O’Keefe demonstrates, it is 
comically easy to commit voter fraud in person, and, unless someone confesses, it’s very 
difficult to ever detect. With absentee balloting, there is a paper trail that makes it easier to 
uncover fraud, making it a problem that even some critics of photo ID will admit. 

Other than hypotheticals, there are very few cases of legitimate voters who were unable to have 
their vote counted because they lacked ID. People who show up without photo ID at the polls 
are allowed to cast a provisional ballot that is counted after proof of identity is offered. 

“From voter fraud to election chicanery of all kinds, America teeters on the edge of scandal 
every November,” says Larry Sabato, the director of the Center for Politics at the University of 
Virginia and author of a comprehensive survey of voter fraud called “Dirty Little Secrets.” The 
fact that so many people want to thwart legitimate and prudent efforts to improve ballot integrity 
has become a scandal in its own right. Attorney General Holder is unlikely to agree with that, but 
after what happened at his polling place last Tuesday, he should at least understand that voter 
fraud itself is a scandal worth investigating. 

John Fund, a writer based in New York, is the author of Stealing Elections: How Voter Fraud 
Threatens Our Democracy. 
  
  
Here's video of the exchange at Holder's voting precinct.  
  
  
  
WSJ 
For Feds, 'Lying' Is a Handy Charge 
by John R. Emshwiller and Gary Fields  
  
MONTEREY, Calif.—When federal prosecutors can't muster enough evidence to bring charges 
against a person suspected of a crime, they can still use a controversial law to get a conviction 
anyway: They charge the person with lying. 

The law against lying—known in legal circles simply as "1001"—makes it a crime to knowingly 
make a material false statement in matters of federal jurisdiction. Critics across the political 
spectrum argue that 1001, a widely used statute in the federal criminal code, is open to abuse. It 



is charged hundreds of times a year, according to court records and interviews with lawyers and 
legal scholars. 

 

Thanks to a far-reaching federal statute, marine biologist and orca expert Nancy Black is facing 
a potential 20-year prison sentence for her work. Clare Major reports from Monterey, Calif. 

Nancy Black, a marine biologist and operator of whale-watching boats, recently became 
ensnared by 1001. When one of her boat captains whistled at a humpback whale that 
approached the boat a few years ago, regulators investigated whether the incident constituted 
harassment of a whale, which is illegal. 

This past January, Ms. Black was charged in the case—not with whale harassment, but with 
lying about the incident. She also faces a charge of illegally altering a video of the whale 
encounter, as well as unrelated allegations involving whale blubber. Together, the charges carry 
up to 20 years in prison. 

She denies all wrongdoing, including lying. "I wasn't charged with anything about the dealings 
with the humpback," says Ms. Black, 49 years old. "So why would they charge me with lying 
about it? It makes no sense."  

A Justice Department spokesman declined to comment. 

The law against lying, officially Title 18, section 1001 of the United States Code, is "a bread-
and-butter" statute for Justice Department prosecutors, says Thomas O'Brien, the former U.S. 
Attorney in Los Angeles. The law's breadth makes it useful for nabbing wrongdoers, particularly 
in cases where suspected crimes are complex and tough to prove, he says. 

For instance, supporters of 1001 say, the law can be useful in financial or accounting-fraud 
cases where catching a suspect in a lie that could carry a prison sentence can be a powerful 
tool for enlisting that person's cooperation in unraveling the broader crime. 

As the U.S. federal criminal code has grown increasingly large and complicated, critics from the 
left and right alike argue it is becoming too easy for Americans to unwittingly commit crimes.  

Nobody argues that telling a falsehood to Uncle Sam is either wise or admirable, but some say 
1001 is overly broad. "There is no statute out there that's more pernicious," says Stephen 
Saltzburg, a former senior Justice Department official and now a law professor at George 
Washington University.  



He says the law is so vague that harmless misstatements can be turned into federal felonies. A 
person can be charged even if the lie didn't really fool anyone, or if the person didn't know the 
criminal consequences of fibbing, some critics point out. 

By contrast, Mr. O'Brien says that in his experience local authorities rarely prosecute someone 
for lying, and when they do it is generally treated as a misdemeanor 

While 1001 helps nab guilty parties, it can also be a trap "for innocent people to fall into," said 
Rep. Louie Gohmert (R., Texas), in an interview. Rep. Gohmert, a critic of the federal justice 
system's expansion, said he hopes to put new limits on the statute in a criminal-reform bill 
pending in the House.  

Statute 1001's precursor, the False Claims Act of 1863, had a relatively narrow focus: It was 
intended to punish contractors and suppliers who were defrauding the government during the 
Civil War.  

Over the next 135 years, Congress significantly increased the reach of federal law regarding 
falsehoods. By 1998, courts around the country carved out an exception—known as the 
"exculpatory no"—aimed at blocking prosecution of a person who denied (falsely) being involved 
in wrongdoing. The exception was at least partly inspired by the Constitution's protection against 
self-incrimination. 

But in 1998, the Supreme Court threw out the exculpatory no, saying the law as written by 
Congress didn't allow for an exception. While some false-statement prosecutions might seem 
"harsh," Justice Antonin Scalia wrote, "courts may not create their own limitations on legislation, 
no matter how alluring the policy arguments for doing so." 

Justice Ruth Bader Ginsburg, in a separate opinion, worried about "the extraordinary authority 
Congress, perhaps unwittingly, has conferred on prosecutors to manufacture crimes" out of 
false statements.  

In February, the Washington Legal Foundation, a pro-business group, asked the Supreme Court 
to take a new look at statute 1001 in the case of an Idaho farmer, Cory King, who was convicted 
federally of lying to a state livestock inspector about where a valve on the property sent some 
water. Mr. King allegedly said the valve routed the water to the sprinkler system when in fact it 
sent water to a well, where it was later used for irrigation. The state didn't pursue criminal 
charges, opting for a fine.  

At issue: Since Mr. King's statement was made to a state official—someone with no connection 
to the federal government, the WLF says in a court filing—should the federal law against lying 
apply? Letting the conviction stand "would strip the statute of virtually all jurisdictional 
limitations," the brief says. 

A Justice Department spokesman declined to comment. Justice Department court filings argue 
that lying to the state inspector interfered with enforcement of federal drinking-water laws. The 
false statement "need not be made directly" to the federal government, said one Justice 
Department court filing.  



In an interview, Mr. King maintained he didn't give a false statement. He is finished with his 
probation. 

Ms. Black, the marine biologist, says she has been caught for more than five years in "a 
nightmare" that began with the whistling incident involving her whale-watching boats. 

An animal lover, she lives with two cats, three lizards, four parakeets and four dogs, including a 
13-year-old retriever named Andy who is a constant companion. Ms. Black estimates Andy has 
"seen more killer whales than any dog on the planet." 

Since her childhood, she says, killer whales held a particular fascination. She obtained a 
master's degree in marine sciences and has been researching killer whales in this seaside 
community since the mid-1980s. 

Monterey Bay is on the annual migratory and feeding paths for blue, humpback and gray 
whales, making it "one of the best places in the world to watch whales," she says. It is also a 
magnet for killer whales, which feed on the calves of gray whales accompanying their mothers 
from their birthplace off the coast of Mexico to feeding grounds off Alaska.  

Ms. Black has co-authored scientific papers and helped catalog the identities of hundreds of 
killer whales based on their skin markings. "Nancy is the guru of killer whales in Monterey Bay," 
says Ken Balcomb, executive director of the nonprofit Center for Whale Research in Friday 
Harbor, Wash. To finance her work, she operates two whale-watching boats for tourists.  

The trouble began in October 2005. During a whale-watching trip, a humpback whale 
approached one of her boats. The captain began whistling, hoping the noise might keep the 
creature from leaving, according to Ms. Black. A crewman on her other boat, which Ms. Black 
was captaining nearby, also urged passengers to make noise, she says. (Neither the captain 
nor the crewman faces charges.) 

The Marine Mammal Protection Act of 1972 outlaws "harassment" of whales that could disrupt 
their behavioral patterns or injure them. Ms. Black says she doesn't believe the whistling, or the 
ships' closeness to the whales, violated the rules, particularly since the creature had 
approached on its own.  

Ms. Black says she considered the whistling "unprofessional" and told her employees not to do 
it again. She says the then-wife of her boat captain then went to the government to find out if 
there was anything wrong with whistling on the boat. The now former captain declined to 
comment. His ex-wife couldn't be reached for comment. 

Several days later, Ms. Black says, a federal official from the National Oceanic and Atmospheric 
Administration—a Commerce Department agency with duties ranging from weather forecasting 
to fisheries management—made an informal request (as opposed to a subpoena) for her to 
provide video of the whistling incident. She provided a video edited to show the captain's 
whistling, she says, because that is what she thought the investigator wanted to see. She didn't 
include video of the other crew member allegedly egging on passengers to make noise. 

The indictment alleges Ms. Black altered the video "with the intent to impede" investigation of 
the whale incident and then falsely told authorities the video was "the original recording, when 



that recording had in fact been altered." She acknowledges editing the video and denies that it 
was altered to impede the probe. In interviews, she denied lying about the video and has 
pleaded not guilty to the charges. 

She says she gave the edited video to two officials, including a NOAA investigator, and went 
through the video with them. A NOAA spokesman declined to comment on Ms. Black's case. 

About a year later, on a morning in November 2006, more than a dozen federal agents, led by a 
NOAA inspector, entered her house with a search warrant and took away her files, photos and 
computers, she says. "It was the most traumatic thing that ever happened to me." 

In unrelated cases, NOAA has been criticized for some of its investigative tactics in recent 
years. A 2010 report by the Commerce Department's inspector general recommended that 
NOAA "reassess" the staffing of its investigative branch, where some 90% of agents were 
criminal investigators although most of the agency's work involved civil regulatory matters.  

The inspector general's report said it examined complaints from dozens of fishermen. Some 
complaints said that NOAA investigators used "overly aggressive and inappropriate techniques" 
that made them "feel as though they are being treated like criminals for noncriminal issues," the 
report said. 

A NOAA spokeswoman said the agency has modified its investigative practices and staffing. 
Among other things, the agency has put a freeze on hiring criminal investigators and has 
instituted higher-level reviews of charging decisions. 

Over the five-year period since the raid on Ms. Black's home, federal investigators have 
questioned friends and colleagues, she and her friends say, and many of them became 
reluctant to deal with her. She says the raid was so traumatic to her that she sometimes gets 
fearful when a stranger's car parks in front of her house. She says she has paid more than 
$100,000 in legal fees so far. 

"I'm just a normal person, doing the thing I love," says Ms. Black. "How could this happen to 
me?" 

Ms. Black's attorney, Lawrence Biegel, says prosecutors threatened that if his client didn't plead 
guilty to one or more misdeeds, she would face a range of charges. The indictment, filed in 
January, contains four criminal counts including illegal alteration of records resulting from editing 
the video. The false-statements charge comes from allegedly lying about the video's 
completeness. 

The indictment includes a paragraph referencing a 12-count indictment, which the Justice 
Department spokesman said was mistakenly pasted in from a document unrelated to Ms. 
Black's case. 

Ms. Black says she was never asked about the completeness of the video and if she had known 
the officials wanted an unedited copy, she would have provided one.  

Her lawyer, Mr. Biegel, says authorities eventually obtained the entire video from him after Ms. 
Black informed officials that, even after removing records from her home, they didn't have the 



complete video. He notes that despite years of investigation, the government didn't find 
evidence to charge Ms. Black with wrongdoing during that 2005 whale-watching trip. 

The two other counts in the indictment involve allegations that Ms. Black illegally fed or 
attempted to feed killer whales in the wild, once in April 2004 and once in April 2005. Each of 
those counts carries a potential one-year sentence. 

The government court filings don't provide details of the alleged wrongdoing in any of the 
counts. 

Ms. Black says those incidents involved using an underwater camera to record killer whales 
feeding on a gray whale they had just killed. Pieces of blubber from the dead whale were 
floating on the water, she says, so to better record the event, she cut a hole through one piece 
of blubber in the water and put a rope through the hole to stabilize the blubber while the killer 
whales ate. Since the whales themselves had killed the animal they were eating, Ms. Black says 
she believes her actions don't qualify as feeding them.  

Her attorney Mr. Biegel says that in one of the two alleged incidents, no killer whale bit the 
blubber. 

  
  
  
  



 
  
  
  
  



 
 


