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Steve Malanga, writing in WSJ, alerts us to the risks of states using Build American Bonds. 
In a Rasmussen poll taken before the midterm election, half of the respondents said that members of Congress who supported the 2009 federal stimulus didn't deserve to be re-elected. Many weren't. Yet the lame-duck Congress might extend one of the key elements of that stimulus: "Build America Bonds" (BABs). States and municipalities have used these bonds to rack up some $160 billion in new debt over the last 19 months.
Build America Bonds were created to re-energize the municipal bond market, which contracted sharply in late 2008. Investors had become wary that the credit crunch would spread to municipals, as insurers who back state and local bonds got hurt in other markets and stopped insuring public debt. Facing declining tax revenue and growing deficits, some local governments suddenly couldn't borrow.
The Obama administration responded with a new kind of taxable bond that offered a 35% federal subsidy on the interest rate. Washington designed the subsidy to appeal to investors such as pension funds and overseas buyers who don't buy traditional municipal bonds because they can't take advantage of their tax-free status. The federal subsidy allowed states and cities to offer these investors an attractive return. The catch: Congress authorized the program only through 2010, to allay concerns that BABs would become a permanent bailout.
States and cities jumped deeply into this new market. ...
 

Weekly Standard has a piece calling for a protocol for states to enter bankruptcy. 
Anyone who proposed even a decade ago that a state should be permitted to file for bankruptcy would have been dismissed as crazy. But times have changed. As Arnold Schwarze-negger’s plea for $7 billion of federal assistance for California earlier this year made clear, the states are the next frontier in “too big to fail.” In the topsy-turvy world we now inhabit, letting states file for bankruptcy to shed some of their obligations could save American taxpayers a great deal of money.
The financial mess that spendthrift states have gotten themselves into is well known. California—recently dubbed the “Lindsay Lohan of states” in the Wall Street Journal—has a deficit that could reach $25.4 billion next year, and Illinois’s deficit for the 2011 fiscal year may be in the neighborhood of $15 billion. There is little evidence that either state has a recipe for bringing down its runaway expenses, a large portion of which are wages and benefits owed to public employees. This means we can expect a major push for federal funds to prop up insolvent state governments in 2011, unless some miraculous alternative emerges to save the day. This is where bankruptcy comes in. ...
 

Jonathan Tobin gives us some good news about ourselves. 
... Despite the constant drumbeat of incitement from those extremists purporting to represent the interests of American Muslims, anti-Islamic hate crimes remain rare occurrences. The idea that anti-Muslim bigotry is a dominant theme in American society or that violent haters have disproportionately victimized believers in Islam is simply without foundation. And far from giving sanction to such bigotry, the hallmark of American discourse since 9/11 has been a conscious effort to disassociate Islam from the war being waged against the West by Islamist terrorists. The new statistics provide fresh proof that the claim of an anti-Muslim backlash is unfounded.
 

 

There is a new book out on the collapse of the New York Times. Daily Caller interviews the author. 
William McGowan is the author of “Gray Lady Down: What the Decline and Fall of the New York Time Means For America.”
Formerly editor of the Washington Monthly, McGowan is a media fellow at Social Philosophy and Policy Center. His work has been published in the Washington Post, the New York Times Magazine, the New Republic, and the National Review, among other places. His last book, “Coloring the News: How Political Correctness Has Corrupted American Journalism,” won the National Press Club Award.
McGowan recently agreed to answer 10 questions from The Daily Caller about his new book:
 

When ship-owners want to get a stolen ship back who do they see? The Guardian interviews one candidate. 
May 1987. The day after the Naruda had finished offloading its rice cargo in Haiti, armed guards boarded the freighter. Moments later the captain, Max Hardberger, had a grubby, badly photocopied piece of paper placed in his hands. "Pour les dettes," the guard said.      
"What debts?" Hardberger asked.
The guard shrugged and said: "It's a matter for the courts. In the meantime my men will remain on board."
There were no debts, but that was beside the point. Haiti was a law unto itself; a place where court officials could be bought. And one clearly had been. The Naruda was about to be stolen from under Hardberger's nose.
He played for time. He pumped the guards with booze and waited for dark before ordering his engineer to lock them into their cabin. It was a toss-up whether they would try to shoot their way out, but they were either too drunk or not being paid enough to bother. Hardberger started the engines, switched off all the lights and sneaked out of harbour. If they were spotted, the Naruda would be seized, and he'd be slung in jail. Only when he was in international waters could he relax. Hardberger called down to the guards. He offered to set them loose in a lifeboat or take them to Venezuela; the choice was theirs. They chose the lifeboat.
This event was the making of the man who looks a bit like a salty Hulk Hogan, whose life could be a Hollywood film and whose name is a scriptwriter's dream. ...






WSJ
The 'Build America' Debt Bomb 
The state and city fiscal mess is getting worse, yet the Obama administration wants Congress to make new taxpayer-subsidized bonds permanent.
by Steven Malanga 

In a Rasmussen poll taken before the midterm election, half of the respondents said that members of Congress who supported the 2009 federal stimulus didn't deserve to be re-elected. Many weren't. Yet the lame-duck Congress might extend one of the key elements of that stimulus: "Build America Bonds" (BABs). States and municipalities have used these bonds to rack up some $160 billion in new debt over the last 19 months.

Build America Bonds were created to re-energize the municipal bond market, which contracted sharply in late 2008. Investors had become wary that the credit crunch would spread to municipals, as insurers who back state and local bonds got hurt in other markets and stopped insuring public debt. Facing declining tax revenue and growing deficits, some local governments suddenly couldn't borrow.

The Obama administration responded with a new kind of taxable bond that offered a 35% federal subsidy on the interest rate. Washington designed the subsidy to appeal to investors such as pension funds and overseas buyers who don't buy traditional municipal bonds because they can't take advantage of their tax-free status. The federal subsidy allowed states and cities to offer these investors an attractive return. The catch: Congress authorized the program only through 2010, to allay concerns that BABs would become a permanent bailout.

States and cities jumped deeply into this new market. California alone has issued some $21 billion in BABs, mostly as a substitute for its general obligation debt to support everything from school construction to sewer projects. New Jersey has used up to $500 million to recapitalize its depleted transportation trust fund. Columbus, Ohio, issued $131 million in BABs to start construction of a downtown convention hotel. And in Dallas, Texas, when no private operator would finance a new convention hotel, the city went ahead with a government-subsidized hotel, courtesy of $388 million in BABs.

Now dozens of governments and other municipal issuers (like New York's Metropolitan Transportation Authority and the University of California) have hired lobbyists to push Congress to extend BABs beyond this year. And in its 2011 budget, the Obama administration proposed making Build America Bonds permanent, with an interest-rate subsidy of 28%.

But the BAB program hasn't been the unqualified success its advocates claim. While the original municipal bond crisis in late 2008 was attributed to the meltdown of other credit markets, it has since become clear that investors retreated from municipal debt as much because of the poor fiscal practices of many local governments. BABs have only contributed to the problem, increasing state and local debt even when the market has signaled that it considered some municipal borrowers overextended.

One sure signal has been the sharp rise in the cost for investors to insure against default. In June, the price of a contract protecting an investor from a default by Illinois on its bonds rose to a record high of $309,100 on $10 million of debt over five years, according to CMA Datavision. The national average for states is $190,000 per $10 million in debt. At that point, Illinois surpassed California as the worst credit risk among U.S. states. 

A more telling signal was that, based on the cost of insurance contracts, CMA Datavision listed both states in June among the 10 biggest government default risks in the world. Illinois was at greater risk of default than Iraq. Yet thanks to the BAB subsidy, Illinois was still able to borrow some $300 million in bonds by offering a 7.1% interest rate.

Meanwhile, investors are realizing that states and localities face long-term costs in addition to their muni debt, especially retirement obligations. Joshua Rauh of Northwestern University and Robert Novy-Marx of the University of Rochester assess the 50 states' unfunded pension bill at $3 trillion, and they say that the municipal tab for pensions could reach $500 billion. That is on top of some $2.8 trillion in outstanding state and local borrowing, according to the Federal Reserve.

The Securities and Exchange Commission drew an explicit link between pension liabilities and municipal debt in August, when it charged New Jersey with fraud in its municipal bond offerings. The SEC cited the state for not revealing the true extent of its pension woes in its bond offerings—a clear indication the agency thinks growing pension debt may impede the ability of some states to meet other obligations. 

The governments that have made the most use of BABs have been those with the greatest fiscal problems. The biggest issuer of BABs, California, has relied on an unprecedented number of gimmicks to balance its books in the last two years—such as temporarily increasing tax withholding rates and issuing IOUs to vendors. 

New Jersey used a big chunk of its BAB funding to relieve the burden from past budget tricks. Over the years its legislature has diverted gas-tax money from its transportation trust fund, which is supposedly dedicated to public works, to paper over previous general account budget deficits. Now the state is borrowing with BABs to restock the trust fund, though servicing the interest on those bonds will haunt future budgets.

The Obama administration believes the BABs' direct federal subsidy is a more efficient way to raise money than traditional tax-free municipals. But when money that would otherwise go to private business flows into subsidized government activities, resources are misallocated. 

This is no idle speculation: The financial press is full of stories of investment managers recommending BABs over corporate bonds with similar ratings, thanks to the advantage of federal subsidy. There is also a future bailout risk, given that the federal government might not allow a state or local government to default on a Build America Bond. None of this is what voters signed up for on Nov. 2.

Mr. Malanga is a senior fellow at the Manhattan Institute and the author of the recently published "Shakedown: The Continuing Conspiracy Against the American Taxpayer" (Ivan R. Dee). 

Weekly Standard
Give States a Way to Go Bankrupt
It’s the best option for avoiding a massive federal bailout.
by David Skeel

Anyone who proposed even a decade ago that a state should be permitted to file for bankruptcy would have been dismissed as crazy. But times have changed. As Arnold Schwarze-negger’s plea for $7 billion of federal assistance for California earlier this year made clear, the states are the next frontier in “too big to fail.” In the topsy-turvy world we now inhabit, letting states file for bankruptcy to shed some of their obligations could save American taxpayers a great deal of money.

The financial mess that spendthrift states have gotten themselves into is well known. California—recently dubbed the “Lindsay Lohan of states” in the Wall Street Journal—has a deficit that could reach $25.4 billion next year, and Illinois’s deficit for the 2011 fiscal year may be in the neighborhood of $15 billion. There is little evidence that either state has a recipe for bringing down its runaway expenses, a large portion of which are wages and benefits owed to public employees. This means we can expect a major push for federal funds to prop up insolvent state governments in 2011, unless some miraculous alternative emerges to save the day. This is where bankruptcy comes in.
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When the possibility is mentioned of creating a new chapter for states in U.S. bankruptcy law (Chapter 8, perhaps, which isn’t currently taken), most people have two reactions. First, that bankruptcy might be a great solution for exploding state debt; and second, that it can’t possibly be constitutional for Congress to enact such a law. Surprisingly enough, this reaction is exactly backwards. The constitutionality of bankruptcy-for-states is beyond serious dispute. The real question is whether the benefits would be large enough to justify congressional action. The short answer is yes. Although bankruptcy would be an imperfect solution to out-of-control state deficits, it’s the best option we have, at least if we want to have any chance of avoiding massive federal bailouts of state governments.

Start with the issue of constitutionality. The main objection to bankruptcy for states is that it would interfere with state sovereignty—the Constitution’s protections against federal meddling in state affairs. The best known such barrier is the Tenth Amendment, but the structure of the Constitution as a whole is designed to give the states a great deal of independence. This concern is easily addressed. So long as a state can’t be thrown into bankruptcy against its will, and bankruptcy doesn’t usurp state lawmaking powers, bankruptcy-for-states can easily be squared with the Constitution. But the solution also creates a second concern. If the bankruptcy framework treads gingerly on state prerogatives, as it must to be constitutional, it may be exceedingly difficult for a bankruptcy court to impose the aggressive measures a state needs to get its fiscal house in order.

Neither of these considerations—state sovereignty or the limited force of a bankruptcy framework that gives wide berth to governmental decision-makers—is hypothetical. We now have more than 70 years of experience with a special chapter of the bankruptcy code—now called Chapter 9—which permits cities and other municipal entities to file for bankruptcy. For decades, this chapter did not get a great deal of use. But since the successful 1994 filing for bankruptcy by Orange County, California, after the county’s bets on derivatives contracts went bad, municipal bankruptcy has become increasingly common. Vallejo, California, is currently in bankruptcy, and Harrisburg, Pennsylvania, is mulling it over. The experience of these municipal bankruptcies shows how bankruptcy-for-states might work, what its limitations are, and why we need it now.

Municipal bankruptcy dates back to the last epic financial crisis, the Great Depression of the 1930s. According to testimony in a 1934 congressional hearing, 2,019 cities and other governmental entities had defaulted on their debt at that time. Back then, the leading advocates of a bankruptcy option for local government were progressives, especially those whose cities were overwhelmed by debt. In 1933, Detroit mayor and future Supreme Court justice Frank Murphy assured Congress that bankruptcy would be “an orderly and legal way” to assist “the people of these great urban centers that are now simply being crushed out of existence by taxes and by debts.” The New Deal Congress obliged by enacting the first municipal bankruptcy law shortly thereafter.

As with much New Deal legislation, the early history of municipal bankruptcy law was rocky. The Supreme Court struck down the original law in 1936, concluding that it would infringe on state authority, even if the state vigorously welcomed the law. (One reason for rejecting municipal bankruptcy, according to Justice James Clark McReynolds, whose opinion was and is widely criticized but who was perhaps prescient, was that state bankruptcy might be next.) But two years later, after the famous “switch in time” from its earlier pattern of striking down New Deal legislation, the High Court gave its blessing to a 1937 version of the law. Congress’s revisions to the municipal bankruptcy legislation were slight, but the Court was ready to uphold it. Because the law was “carefully drawn so as not to impinge upon the sovereignty of the State,” the Court concluded, and made sure that the state “retains control of its fiscal affairs,” it now passed constitutional muster.

Municipal bankruptcy differs in a few key respects from the law applying to nongovernmental entities. Unlike with corporations, a city’s creditors are not permitted to throw the city into bankruptcy. A law that allowed for involuntary bankruptcy could not be reconciled with anyone’s interpretation of state sovereign immunity. A city must therefore avail itself of bankruptcy voluntarily; no one else, no matter how irate, can trigger a bankruptcy filing. And when municipalities do file for bankruptcy, the court is strictly forbidden from meddling with the reins of government. The current law explicitly affirms state authority over a municipality that is in bankruptcy and prohibits the bankruptcy court from interfering with any of the municipality’s political or governmental powers. A court cannot force a bankrupt city to raise taxes or cut expenses, for instance. Such protections have long since quieted concerns that municipal bankruptcy intrudes on the rights of the states, and they would similarly assure the constitutionality of a bankruptcy chapter for states.

One can imagine other constitutional concerns coming into play. If a municipal or state bankruptcy law allowed the court to ignore the property interests of creditors who had been promised specific state tax revenues or had been given other collateral, it might violate the Takings Clause of the Fifth Amendment. But the current chapter for municipal bankruptcy respects these entitlements (as does current corporate bankruptcy), and a chapter for states could easily be structured to do the same.

In the decades since the constitutionality of municipal bankruptcy was affirmed by the Supreme Court, the most serious obstacle in practice has been the rule that only insolvent municipalities can file for bankruptcy. Because a struggling city theoretically can raise taxes or slash programs, it often isn’t clear if even the most bedraggled city needs to be in bankruptcy. In 1991, a court concluded that Bridgeport, Connecticut—which wasn’t anyone’s idea of a healthy city—had not demonstrated that it was insolvent, and rejected Bridgeport’s bankruptcy filing. To avoid this risk, without making bankruptcy too easy for states, Congress would do well to consider a somewhat softer entrance requirement if it enacts bankruptcy-for-states legislation. Current corporate bankruptcy does not require a showing of insolvency, and the new financial reforms allow regulators to take over large banks that are “in default or in danger of default.” Although these reforms are in other ways deeply flawed, the “in default or danger of default” standard would work well for states.

Given that a new bankruptcy chapter for states would clearly be constitutional, and the entrance hurdles could easily be adjusted, the ultimate question is whether its benefits would be great enough to justify the innovation. They would, although a bankruptcy chapter for states would not be nearly so smooth as an ordinary corporate reorganization. When a business files for bankruptcy, the threat to liquidate the company’s assets—that is, to simply sell everything in pieces and shut the business down—has the same effect on creditors that Samuel Johnson attributed to the hangman’s noose: It concentrates the mind wonderfully. Because creditors are likely to be worse off if the company is simply liquidated, they tend to be more flexible, and more willing to renegotiate what they are owed.

One can imagine something like a liquidation sale for cities and even states. Indeed, in the early 1990s, professors Michael McConnell and Randal Picker proposed that Congress amend the existing municipal bankruptcy chapter to allow just that. They argued that many of a city’s commercial, nongovernmental properties could be sold in a municipal bankruptcy, and the proceeds simply distributed to creditors. (They also suggested that municipal boundaries could be dissolved, with a bankrupt city being absorbed by the surrounding county.) Although California has taken small steps in this direction on its own—it recently contracted to sell the San Francisco Civic Center and other public buildings to a Texas investment company for $2.33 billion—it seems unlikely that Congress would give bankruptcy judges the power to compel sales in bankruptcy. Nor could it do so with respect to any property that serves a public purpose. Liquidation simply isn’t a realistic option for a city or state. (The same limitation applies to nation-states like Ireland and Greece, whose financial travails have reinvigorated debate about whether there should be a bankruptcy-like international framework for countries.) 

With liquidation off the table, the effectiveness of state bankruptcy would depend a great deal on the state’s willingness to play hardball with its creditors. The principal candidates for restructuring in states like California or Illinois are the state’s bonds and its contracts with public employees. Ideally, bondholders would vote to approve a restructuring. But if they dug in their heels and resisted proposals to restructure their debt, a bankruptcy chapter for states should allow (as municipal bankruptcy already does) for a proposal to be “crammed down” over their objections under certain circumstances. This eliminates the hold-out problem—the refusal of a minority of bondholders to agree to the terms of a restructuring—that can foil efforts to restructure outside of bankruptcy.

The bankruptcy law should give debtor states even more power to rewrite union contracts, if the court approves. Interestingly, it is easier to renegotiate a burdensome union contract in municipal bankruptcy than in a corporate bankruptcy. Vallejo has used this power in its bankruptcy case, which was filed in 2008. It is possible that a state could even renegotiate existing pension benefits in bankruptcy, although this is much less clear and less likely than the power to renegotiate an ongoing contract.

Whether states like California or Illinois would fully take advantage of such powers is of course open to question. During his recent campaign, Governor-elect Jerry Brown promised to take a hard look at California’s out-of-control pension costs. But it is difficult to imagine Brown taking a tough stance with the unions. Even in his reincarnation as a sensible politician who has left his Governor Moonbeam days behind, Brown depends heavily on labor support. He doesn’t seem likely to bring the gravy train to an end, or even to slow it down much.

But as Voltaire warned, we mustn’t make the perfect the enemy of the good. The risk that politicians won’t make as much use of their bankruptcy options as they should does not mean that bankruptcy is a bad idea. For all its limitations, it would give a resolute state a new, more effective tool for paring down the state’s debts. And many a governor might find alluring the possibility of shifting blame for a new frugality onto a bankruptcy court that “made him do it” rather than take direct responsibility for tough choices.

This brings us back to the issue of federal bailouts. When taxpayer-funded bailouts are inserted into the equation, the case for a new bankruptcy chapter becomes overwhelming. And it’s a case for Congress to move now on the creation of a state bankruptcy law.

With the presidential election just two years away, the pressure to bail out California, Illinois, and perhaps other states is about to become irresistible. As we learned in 2008 and 2009, it is impossible to stop a bailout once the government decides to go this route. The rescue of Bear -Stearns in 2008 was achieved through a “lockup” of its sale to JPMorgan Chase that flagrantly violated corporate merger law. To bail out Chrysler and General Motors, the government used funds that were only authorized for “financial institutions,” and illegally commandeered the bankruptcy process to give the car companies a helping hand. There is, in short, no law that will stop the federal government from bailing out profligate state governments like those in California or Illinois if it chooses to do so. 

The appeal of bankruptcy-for-states is that it would give the federal government a compelling reason to resist the bailout urge. President Obama is no doubt grateful to California for bucking the national trend in the election this month, but even he might resist bailing the state out if there were a credible, less costly, and more effective alternative. That’s what bankruptcy would offer.

Indeed, even those who still believe (quite mistakenly, in my view) that the 2008 bailouts were an unfortunate necessity for big financial institutions like Bear Stearns and AIG, and that bankruptcy wasn’t a realistic alternative, should agree on the superiority of bankruptcy for states. The case for bailing out financial institutions rested on a concern that their creditors would “run” if the bank defaulted, and that the big banks are so interconnected that the failure of one could have devastating spillover effects on the entire market. 

With states, none of these factors applies in anything like the same way. California’s most important creditors are its bondholders and its unionized public employees. The bond market wouldn’t be happy with a California bankruptcy, but it is already beginning to take account of the possibility of a default. And bondholders can’t pull their funding the way a bank’s short-term lenders or derivatives creditors can. As for California’s public employees, there is little reason to suspect they will be running anywhere.

Bankruptcy isn’t perfect, but it’s far superior to any of the alternatives currently on the table. If Congress does its part by enacting a new bankruptcy chapter for states, Jerry Brown will be in a position to do his part by using it.

David Skeel is a law professor at the University of Pennsylvania. His book The New Financial Deal: Understanding the Dodd-Frank Act and its (Unintended) Consequences (Wiley) is due out in December.
Contentions
FBI Hate Crime Stats Again Debunk Myth of Anti-Muslim Backlash
by Jonathan S. Tobin 

One of the standard tropes of mainstream-media discourse in the post-9/11 era is that American Muslims have been subjected to a backlash in which they have been subjected to discrimination and hate crimes. Though there was little or no actual statistical evidence of bias attacks or any sort of official discrimination, this notion that America is a hostile place for Muslims helped change the nature of the debate over the proposed Ground Zero Islamic Center and mosque that dominated the airwaves this past summer. Publications such as Time magazine asked, “Does America Have a Muslim Problem?” in August despite the fact that they could provide nothing but anecdotal evidence for their assumption that the answer to their query was an undoubted “yes.”

Though the success of this claim of Muslim victimhood was largely the result of successful propagandizing by groups such as the Council on American Islamic Relations (CAIR), which is dedicated to promoting the idea that the United States is a foe of Islam, it has become a commonplace assumption that a post-9/11 anti-Muslim backlash was real and that anti-Muslim attacks in this country are a widespread and persistent phenomena. It is this assumption that was the foundation for the belief that a Ground Zero mosque dedicated to reminding Americans not to think ill of Muslims was not only appropriate but also necessary.

As I wrote in the October issue of COMMENTARY, FBI hate-crime statistics for the years 2000 to 2008 showed that not only were anti-Muslim bias crimes rare but that they were also far less numerous throughout this supposed period of a backlash than anti-Semitic bias crimes.

The release of the latest FBI report on hate crimes this week adds more weight to the doubts raised about the mythical backlash against Muslims. The new statistics published on the U.S. Department of Justice website show that there were only 107 reported incidents of anti-Islamic hate crimes in the country during 2009. While each incident (not only actual crimes are reported, as the total published by the FBI includes all those reported or alleged without respect to whether or not the crime was proved to have occurred) is deplorable, this represents only 8 percent of all religious-based bias crimes and less than 2 percent of hate crimes tabulated last year.

Even more to the point, the number of anti-Jewish hate crimes dwarfed again the number of anti-Islamic attacks, as they have every year since such statistics were first kept: 931 anti-Semitic incidents, compared with 107 anti-Islamic incidents, a ratio of better than 8 to 1.  The same was true in 2008, when the figures were 1,013 anti-Jewish incidents to 105 anti-Muslim incidents. Indeed, even in 2001, the worst year for anti-Muslim hate crimes, there were still more than twice as many anti-Jewish incidents as those with anti-Islamic motivations. Throughout this period, the vast majority of hate crimes motivated by religion have been directed against Jews, not Muslims.

Despite the constant drumbeat of incitement from those extremists purporting to represent the interests of American Muslims, anti-Islamic hate crimes remain rare occurrences. The idea that anti-Muslim bigotry is a dominant theme in American society or that violent haters have disproportionately victimized believers in Islam is simply without foundation. And far from giving sanction to such bigotry, the hallmark of American discourse since 9/11 has been a conscious effort to disassociate Islam from the war being waged against the West by Islamist terrorists. The new statistics provide fresh proof that the claim of an anti-Muslim backlash is unfounded.

The Daily Caller
Ten questions with ‘Gray Lady Down’ author William McGowan
by Jamie Weinstein
William McGowan is the author of “Gray Lady Down: What the Decline and Fall of the New York Time Means For America.”

Formerly editor of the Washington Monthly, McGowan is a media fellow at Social Philosophy and Policy Center. His work has been published in the Washington Post, the New York Times Magazine, the New Republic, and the National Review, among other places. His last book, “Coloring the News: How Political Correctness Has Corrupted American Journalism,” won the National Press Club Award.

McGowan recently agreed to answer 10 questions from The Daily Caller about his new book:

     


1.  Why did you decide to write the book? 
Journalism is one of America’s more important democratic institutions. For better or worse, the Times is still central to our policy debates, our national conversation and whatever common culture we have left. It once represented the gold standard of American journalism. So I was curious what had happened, how bad the tarnish was and what policies and personalities were most responsible.

2.  What has the fall of the New York Times meant for America, if anything? 
The Times is the Harvard of news. It is at the top of the journalistic food chain and what it says is news sets the agenda for much of the rest of the press. That might be changing somewhat, but it’s still important. The problem is that the Times has seen a lessening in its commitment to agnostic, professionally detached and neutral reporting in favor of advancing its political values in a way very correctly characterized, in many cases, as “cheerleading.” Yet this kind of p.c. boosterism doesn’t always work, as the many unintended consequences of the Times reporting and commentary have shown. In fact, it often generates a backlash. Most recently, the paper’s antagonism and mischaracterizations of the Tea Party movement contributed to the midterm “shellacking” of the Democratic Party. If it can be said, as I did in a piece for Real Clear Politics, that the Obama administration outsourced  health-care reform to an out-of-touch Congress, it could also be said that it outsourced its broader public relations effort to the Times, as well as MSNBC and Comedy Central — the Don Drapers of the Democratic Party, if you will.

3.  Is there an individual or a group of individuals who deserve the lion’s share of the blame for the decline of the New York Times? 
I think the current publisher, Arthur Sulzberger Jr., who has been in control now for almost 20 years bears the most responsibility. Granted, in the last few years, he and other news executives, at the Times and in the news industry at large, have been dealt a bad hand with loss of revenues from the competition of the Internet. But Sulzberger has played that hand quite badly, allowing ideology to subtract from the paper’s credibility and gravitas. And unfortunately, the rot at the top is not going away short of a change of leadership. Yes, the Times has made efforts at reform, especially since the Blair scandal and other institutional embarrassments. But like a recovering addict who pledges sobriety, they’ve fallen off the wagon with too much regularity and its reform initiatives have had only spotty success.

4.  What are the greatest problems you see with the New York Times’ coverage of issues today? And is there a particular area where they are especially bad? 
The Times has been particularly bad on race, immigration, the growth of Islam in America, gay rights (especially gay marriage), the War on Terror and the wars in Iraq and Afghanistan. The common thread is a mentality defined by a kind of “punitive liberalism” which holds that America at its core is somehow morally tainted and needs to atone — to “reclaim its soul” as one of its op-ed columnists put it.

5.  When the New York Times revealed a secret government program used to track terrorists through cooperation with financial institutions, some called the revelation treasonous. What are your thoughts on that incident?
You are referring to the SWIFT banking surveillance program, which was perfectly legal, had completely adequate congressional oversight and was quite effective. I wouldn’t call it treasonous to have run that story. But I think it was gratuitous. They ran the story because they could, and engaged in a justification campaign in the wake of the following furor that was both juvenile and transparent.

Of greater concern to me is the unreflective coverage of the War on Terror in general and the Patriot Act in particular. The Times crusaded against the Patriot Act relentlessly and inaccurately. The Patriot Act was central to the breakup of dozens of  terror plots and the prosecutions of the plotters. Yet the Times dismissed it, ignoring available information that proved it had done much, much more than round up, as one editorial put it, a motley crew of “hapless innocents.”

6.  Was there a golden age of the Times? If so, when?
When Abe Rosenthal was at its editorial head, the Gray Lady was in her best form. For Rosenthal, keeping the paper “straight” was the highest priority and he did so by making sure that reporters and critics kept their subjective political opinions to themselves in favor of a form of journalistic agnosticism free of cant and what he called “editorial needles.” Some thought him conservative. But Joseph Lelyveld said, Rosenthal believed you had to keep a firm “right” hand on the tiller, else the newsroom, left to its own inclinations, would drift to the left.

7.  Do you read the Times anymore? Where do you get your information on a daily basis?
I read the Times every day, though I read it differently than I used to, as through a filter that identifies its ideological biases and corrects for them. I also read the Wall Street Journal 
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, the New York tabloids and a variety of websites, such as opinionjournal.com, National Review Online, Real Clear Politics, Timeswatch, Romenesko, Kausfiles, the BBC, NPR and others. As far as magazines, it’s the New Yorker, the Weekly Standard and the Atlantic. 

8.  What do you think is the most significant revelation in your book?
I don’t think there’s any single “revelation” that would make “news” per se. But there are important insights. Among them are:

· Policies and personnel decisions made by publisher Arthur Sulzberger Jr. are most responsible for the Times travails and its loss of gravitas.

· The Times continues to get hoaxed, conned, defrauded and manipulated by people using the paper to perpetrate a scam or propagandize. Credulous and naive reporters, besotted by the culture of victimology and political correctness prove ready accomplices.

· The Time is especially “soft” on Islam in America and the subject of Islamist terrorism. It is all-too-ready to make accusations of “Islamaphobia” in the tools used to conduct the War on Terror and all-too-resistant to report on aspects of Islamic culture at odds with progressive American norms, especially those involving women.

· The Times refracted much of its reporting on the wars in Iraq and in Afghanistan through the dark, defeatist prism of Vietnam. Although the Bush administration made plenty of military, diplomatic and political mistakes, the Times reporting and commentary has been riddled with mistakes too, leading many to call its basic patriotism into question.

· Despite efforts to reform its institutional culture to be more open , self-critical and accountable, those reform efforts have not succeeded. Attempts to expand the ideological diversity in the news and editorial sections have been limited, at best. And ideological bias continues to plague the paper, both in its hard news reporting, its reporting on increasingly vapid “soft news” subjects and in its editorializing.

It’s worth remembering that Bill Buckley’s National Review — the bane of many a liberal — wrote of Rosenthal’s Gray Lady that if the rest of the media followed her journalistic example, the nation would be “far better informed and more honorably served.” I wrote the book because this equitable 1972 assessment was no longer true — and when cheerleading replaces journalism at the most important news organization in the country, our experiment in self-government suffers.

9.  Do you think it would be better for newspapers to openly admit their political biases, like they do in the U.K.? 
Call me old-fashioned, but I believe that objectivity and detached neutral professionalism are still important, even if we fall short of achieving them. If news organizations here adopt the same open politicization practiced in Europe, I think our national conversation would grow even coarser and more polarized. The virtue of someone like Rosenthal was that he demanded that his reporters and editors be on guard against their own prejudices and have a commitment to telling the truth, now matter where the chips fell and no matter how difficult those truths were to swallow.

10.  Any plans to write another book? About what?
I have a couple of ideas. One is a memoir about some of my experiences in South Asia where I lived and worked for a number of years. Another is about trying to find the lost soul of “community” in America, as told through my hometown, where my family moved in 1959. I’ve got the proverbial novel “in the drawer” which is about cultural terrorism in downtown Manhattan. And I’ve got the inside track on a little-known case of gay extortion from the 1950s and 1960s — very noir, very “L.A. Confidential.” Would I write another media book? After having written two — “Coloring The News” and “Gray Lady Down” — I’m inclined to think long and hard. But never say never.
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Repo man of the seas
Max Hardberger makes his living by stealing back stolen cargo ships, beating pirates at their own game from Haiti to Russia. John Crace talks to the ultimate repo man
by John Crace
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‘I’ve never actually failed to get a boat back’ . . . Max Hardberger in Alabama in 2009 
May 1987. The day after the Naruda had finished offloading its rice cargo in Haiti, armed guards boarded the freighter. Moments later the captain, Max Hardberger, had a grubby, badly photocopied piece of paper placed in his hands. "Pour les dettes," the guard said.

Seized! A Sea Captain's Adventures Battling Pirates and Recovering Stolen Ships in the World's Most Troubled Waters
by Max Hardberger
 

     


"What debts?" Hardberger asked.

The guard shrugged and said: "It's a matter for the courts. In the meantime my men will remain on board."

There were no debts, but that was beside the point. Haiti was a law unto itself; a place where court officials could be bought. And one clearly had been. The Naruda was about to be stolen from under Hardberger's nose.

He played for time. He pumped the guards with booze and waited for dark before ordering his engineer to lock them into their cabin. It was a toss-up whether they would try to shoot their way out, but they were either too drunk or not being paid enough to bother. Hardberger started the engines, switched off all the lights and sneaked out of harbour. If they were spotted, the Naruda would be seized, and he'd be slung in jail. Only when he was in international waters could he relax. Hardberger called down to the guards. He offered to set them loose in a lifeboat or take them to Venezuela; the choice was theirs. They chose the lifeboat.

This event was the making of the man who looks a bit like a salty Hulk Hogan, whose life could be a Hollywood film and whose name is a scriptwriter's dream. And the man with one of the world's wildest jobs. As far as he knows, Hardberger is the only man who makes a living by stealing back stolen cargo boats. When you think of modern-day piracy you probably imagine Somali gunmen holding men and boats for ransom. Yet there are many easier ways to steal a ship than making a mid-ocean boarding raid and hijacking a tanker. Throughout the more lawless ports of the world, piracy is a great deal more frequent than you might imagine. In fact, it's almost an institution in some places.

"The shipping business can be worse than the Wild West," says Hardberger in his southern drawl. "The normal rule of law just doesn't apply in some places; if you can bribe an official to say you have a claim against the boat or its owners, then you can have the boat impounded in that port indefinitely. Possession really is nine-tenths of the law."

Here's how semi-legalised piracy works: you wait until the cargo has been offloaded – the cargo's owner and the boat's owner are rarely one and the same, and you don't want to confuse the issue legally – and then bribe a local court official to validate your claim. And there's nothing the owner can do about it because the boat is subject to the court's jurisdiction.

"One of two things usually then happen," says Hardberger. "The owner either pays out on the bogus claim just to get his ship back, or the claimant uses his court order to sell it." It sounds absurd, but it's true. A chancer can't take the ship out of port, as once it is in international waters it would no longer be under local law and the claim would instantly be recognised as invalid elsewhere; but he can sell it at auction. Under International Maritime Law, all auction sales are deemed to be final; even if the claim against you is subsequently proven to be invalid, there is no means of redress, either against the new owner or the one who stole it off you. Once it's sold and renamed, it's out of reach . . . And it's financially rewarding; a 20-year old, 4,000-tonne freighter can fetch $500,000.

There is actually a third thing that can happen. You can get Hardberger to get your boat back. Word got round after he saved the Naruda, and since then Hardberger has retrieved "about 15" – he's not saying precisely how many – from ports in the Caribbean, South America and Russia. Though not Somalia. "That really is dangerous." It will cost you, mind; simple extraction starts at about $100,000, and the price rises sharpish the more complicated it gets. Even so, he reckons he's worth every cent.

"I've never actually failed to get a boat back," he says. This is less a boast; more a statement of the obvious. If he had failed, he'd probably be still stuck in a hellhole of a jail. "And I've got some basic rules. I never use violence and I don't accept jobs where there's a chance of someone getting killed."

Apart from that, pretty much anything goes. Over the years, he's distracted crews with prostitutes and witch doctors, bribed officials to look the other way, conned Russian mobsters and hidden from naval radar by riding out thunderstorms at sea; he's even taken a 10,000-tonne freighter out of Haiti while the 2004 revolution was going on around him. "It's basically a matter of planning," he says. "To get a boat out of port, you need a chief engineer and a one or two crewmen in your team, so everyone has to know exactly what they are doing.

"I make sure we all arrive in port separately. The aim is to draw as little attention to ourselves as possible, so none of us fly in; rather we come in by ferry or cargo ship. I always stay in lowlife hotels in the seediest part of town, as it fits with my usual cover story of a sea captain looking for work. During the daytime I will scope out the port, working out the easiest way to get the boat out of port; it's always best to have a plan where you can board it brazenly, rather than creep on surreptitiously. In the evenings I act the stereotypical drunk captain, tipping my whiskey down the sink while no one is looking. And when it's time, we move in."

Is it really that simple? "I guess not," he concedes. "I get scared each time I go in. Who wouldn't? You're in places where the normal rule of law doesn't apply. The secret is to be able to keep thinking straight under pressure and not panic. There have been times when I haven't been sure that everyone was on my side, and times when I've been fairly sure the local guys knew something was up. You just have to stay on your guard and try and stay ahead of the game."

And you can't help feeling it is the challenge of the game that is the main attraction for Hardberger. The job has already cost him his marriage – his wife couldn't stand the strain of not knowing if he was going to end up in jail each time he went away – but he keeps going back for more. He even lives for part of the year – "I'm not saying exactly where" – in one of the most lawless parts of Haiti.

"There's no real legal structure there," he laughs, "but it's surprisingly peaceful. Sure, you can have someone killed for $50, but the murder rate is very low. Apart from the passion killings. There's a lot of pilfering, but people leave me alone. I guess it's because I drive a white SUV with blacked-out windows and people aren't sure I'm not the local police chief . . . "

With most people, the longer you spend talking to them, the more normal they appear. With Hardberger, the reverse applies. Just when you think you've heard it all, he comes up with something wilder. He could just as easily have made a career in academia. He's got an English degree from the University of New Orleans, an MA in poetry and fiction from the Writers' Workshop at the University of Iowa (one of the best creative-writing programmes in the US), has a law degree from the University of Northern California, and has taught English and history at high school.

It's just that his seemingly hotwired need for an adrenaline rush kept tempting him away. First, to light aircraft, where he made a living flying dead bodies round the country, towing banners and cropdusting. "It wasn't the danger that stopped me," he says. "I had no worries flying so close to the ground; I just thought I was getting exposed to too many toxic chemicals." His piece de resistance was organising a squadron of young pilots to help him spirit 47 light aircraft out of East Germany shortly after the fall of the Berlin Wall, by flying them under radar to Rostock on the Baltic.

He eventually settled on a career at sea in his late 30s. "Like most kids from New Orleans, I'd been messing about in boats since I was 15, getting work on the oil-rig supply boats to pay my way through college," he says. "And while I was at a loose end, I kept noticing cargo freighters being sold at super-cheap prices; so I thought I might get one. Within a couple of days I was a captain . . . "

For a long while he made a living by plying a junk route between Miami and Haiti, transporting buckets, bicycles and cooking oil, until one day someone tried to steal his boat. It was a defining moment. Hardberger made his choice, and has gone on to carve out one of the more unusual careers on offer, and is still going strong at 62. But for how long? "Who knows?" he says, though he's in no mood to quit any time soon. And what next? "There's talk of a Hollywood movie and a videogame of my life." Silly me. I should have guessed.
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