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Tony Blankley wants new members of Congress to pay attention to foreign policy as well. 
...There always has been a tendency for new, inexperienced candidates for federal office to be more 
focused initially on domestic issues - because their voters are. But for GOP congressmen and 
senators, their fundamental values - a powerful patriotism, a sense of right and wrong and a practical 
understanding of human nature as capable of great evil - tends over time to lead them to a firmer 
foreign and military policy posture than that held by liberal Democrats. 

...For instance, regarding the New START with Russia, many of its skeptics are established 
neoconservatives who don't contest the objective but seriously doubt the effectiveness of the details. 
To call such men and women isolationist is risible. 

Reaganite foreign policy experts have always been much more skeptical of particular disarmament 
treaties. And with China rushing ahead on its nuclear program, we need to consider our stockpile 
requirements in the Chinese context every bit as much as we do the poorer Russian capabilities. ... 

  
  
In the WSJ, Allysia Finley offers tough love in an open letter to California. 
Listen up, California. The other 48 states—your cousin New York excluded—are sick of your bratty 
arrogance. You're the Lindsay Lohan of states: a prima donna who once showed some talent but is 
now too wasted to do anything with it.  

After enjoying ephemeral highs and spending binges, you suffer crashes that culminate in brief, 
unsuccessful stints in rehab. This cycle repeats itself every five to 10 years, as the rest of the country 
looks on with a mixture of horror and amusement. We'd feel sorry for you if you didn't constantly flip 
us the bird.  

Instead, we're making bets on how long it will be before your next meltdown. Oh, wait—you're already 
melting down. 

You've racked up nearly $70 billion in general obligation debt, and that doesn't include your $500 
billion unfunded pension liability. Your own analysts predict you'll face a hole of at least $80 billion 
over the next four years. ... 

...So here's our final warning: When you inevitably crash and burn, don't count on us to bail you out. 

  
  
Kyle-Ann Shiver, in Pajamas Media, says that California wins the Dumbest State award. 
It’s the proverbial morning after and with votes counted, California has won the Dumbest State Award 
in a historic landslide of monstrous proportions. 

All Californians can now see Greece from their bedroom windows.  No need to even go to the 
backyards and crane their little necks. 

In the coming years, the unions, who have been bilking Californians in a protection-racket type 
scheme, will be taking to the streets in massive, destructive temper tantrums just like those out-in-the-
cold workers in other failed socialist states across the big pond. It won’t be pretty. 



...Not to be outdone by Pelosi voters, those Californians in the 13th district reelected Rep. Pete Stark, 
the traitor who has made a name for himself trashing the very Constitution he swears to protect and 
defend.  Pete Stark has the ignominious distinction of having told a constituent to her face that the 
federal “government in this country can do most anything.” Never has a U.S. representative so 
blatantly shredded the very document he is sworn to preserve, a document that expressly tells our 
federal government the many things it cannot do.  Every Californian who pulled the lever for this 
Benedict Arnold ought to hang his head in shame and should never show his face in public again. ... 

  
  
In Transterrestrial Musings, Rand Simberg comments on watching Californians give up 
their last opportunity to turn the state's financial situation around. 
We seem to have reached a tipping point here. Too many Californians think that they can have both 
lunatic environmental and economic policies, and a viable economy. Almost every initiative went the 
wrong way, as did the gubernatorial and senatorial elections, though the former was partly a result of 
an awful Republican candidate — Jerry Brown might have been beatable by Chuck DeVore. 

It’s a positive feedback situation with increasingly negative results. The economic ignorami in the 
electorate vote for idiotic propositions, and send economic ignorami to Sacramento in the legislature 
and governor’s mansion, resulting in flight by the sensible, continuing to distill and concentrate the 
idiocy in the electorate. It will end in bankruptcy (the state is basically already there), and then they’ll 
demand a bailout from the rest of the country. Fortunately, with the new Congress, they won’t get it. 
But I don’t know if the state is salvageable at this point. It’s some of the best real estate on earth, but 
its current inhabitants don’t deserve it, and have squandered a great legacy. 

It’s an opportunity for other states to poach a lot of space companies, I think. 

  
  
Want to know why CA is broke? A post in Maggie's Farm explains part of the reason why 
California dreamin' has turned into a nightmare. Hundreds and hundreds of state 
agencies. 
California Academic Performance Index (API) California Access for Infants and Mothers California 
Acupuncture Board California Administrative Office of the Courts California Adoptions Branch 
California African American Museum California Agricultural Export Program California 
Agricultural Labor Relations Board California Agricultural Statistics Service California Air 
Resources Board (CARB) California Allocation Board California Alternative Energy and 
Advanced Transportation Financing Authority California Animal Health and Food Safety Services 
California Anti-Terrorism Information Center California Apprenticeship Council California 
Arbitration Certification Program California Architects Board California Area VI Developmental 
Disabilities Board California Arts Council California Asian Pacific Islander Legislative Caucus 
California Assembly Democratic Caucus California Assembly Republican Caucus California 
Athletic Commission * California Attorney General 

Those are just the As. The rest are below the fold. 

 
  



Ilya Somin, Of Volokh Conspiracy writes an op-ed in the Richmond Times-
Dispatch, which provides an overview of the Obamacare litigation, and explains how the 
states and organizations contesting the constitutionality of the law might actually win. 
...In the most recent of the three rulings, Florida federal District Court Judge Roger Vinson wrote that 
the government's claim that the mandate is clearly authorized by existing Supreme Court precedent is 
"not even a close call." He points out that "[t]he power that the individual mandate seeks to harness is 
simply without prior precedent," because no previous Supreme Court decision ever authorized 
Congress to force ordinary citizens to buy products they did not want. 

...The federal government claims that Congress has the power to impose the mandate under the 
Commerce Clause, the Necessary and Proper Clause, and the Tax Clause of the Constitution. On the 
first two claims, Judge Vinson ruled that Supreme Court precedent doesn't clearly support the 
government, thereby enabling the plaintiffs' lawsuit to go forward. He outright rejected the 
government's claim that the mandate is constitutional because it is a "tax." It is instead a financial 
penalty for refusing to comply with a federal regulation. As Judge Vinson pointed out, congressional 
leaders consistently emphasized before the law's enactment that it was not a tax. 

...A series of flawed Supreme Court decisions have expanded Congress' Commerce Clause authority 
well beyond what the text of the Constitution permits. These rulings allow the federal government to 
regulate almost any "economic activity." But, as Judge Vinson emphasized, even they do not give 
Congress the power to regulate people "based solely on citizenship and on being alive." Far from 
engaging in "economic activity," people who decide not to purchase health insurance are actually 
refraining from doing so. 

...Some defenders of the law claim that the individual mandate is similar to federal laws banning racial 
discrimination against customers by businesses such as motels and restaurants. But federal 
antidiscrimination laws apply only to existing businesses already engaged in commercial activity in 
the regulated industry. By contrast, uninsured individuals are not businesses and, by definition, are 
not participating in the insurance industry. ... 

  
In Volokh, Somin posts on his article above and adds these thoughts: 
...The op ed focuses primarily on the recent district court decisions in the Virginia, Michigan, and 
Florida cases, which I blogged about in more detail here, here, and here. So there will be few new 
points for those who have closely followed my previous VC writings on the mandate litigation. My 
main purpose in the op ed was to briefly analyze the three rulings and explain why the anti-mandate 
plaintiffs have a strong case that could well prevail, even though they still face an uphill struggle. 

I would add that the results of the recent election modestly increase the chances that the plaintiffs will 
win. Federal courts are unlikely to strike down a major federal policy initiative that has strong 
presidential, congressional, and popular support. But last week’s elections brought to power a House 
majority that opposes the Obama health care plan, strengthened plan opponents in the Senate, and 
reaffirmed that it remains unpopular (although the election turned primarily on the economy, the 
health care plan probably increased the magnitude of the Democrats’ defeat). A recent AP poll found 
that 52% of likely voters oppose the plan, with 41% supporting it... 

...Ideally, such “legal realist” factors should not influence judicial decision-making. But the historical 
evidence suggests that they often do. Judges are unlikely to strike down the mandate merely 
because the political winds are blowing against it. But those inclined to do so for other reasons are 
now less likely to be deterred by fear of a showdown with a president, Congress, and public opinion 
unified against them. 



 
 
 

  
  
Washington Examiner 
Owls and vultures 
The hawks and doves analogy is passe 
by Tony Blankley 

Last weekend, Sen. Lindsey Graham of South Carolina tried his hand at dissecting Republican 
foreign policy attitudes. I commend the senator for trying to come to grips with this vital question, 
which is getting so little, if any, national discussion. As foreign events grow ever more threatening, the 
view of the now both culturally and congressionally dominant party - the GOP - becomes central to 
the range of political options President Obama has available to him. 

There are two factors to assess: (1) Is the pre-Tea Party GOP in the process of shifting significantly 
from its free-trade, strong, assertive military posture, which it has maintained for two generations? (2) 
Do the new Tea Party members have a discernible position, and if so, what is it? 

According to The Washington Post, Mr. Graham's position is that with the advent of the Tea Party, 
"The Republican Party is going to have two wings ... the isolationist wing and the wing led by John 
McCain, Graham and Jeff Sessions that says you'd better stay involved in the world because if you 
do disengage, you'll regret it." 

The senator called lack of candidate debate on national security "stunning" and called on the 
electorate to challenge the newly elected lawmakers "early on" as to their views of the world. He then 
challenged the freshman lawmakers to go home and explain why no treaty with Russia is a good 
thing. 

He concludes his assessment with a dark warning of what happens when the idea of isolationism 
during an economic downturn takes hold: "Really bad people get a pass because the United States 
starts looking inward." 

I share Mr. Graham's macro-level fear of an isolationist America permitting Hitler-like characters to 
rise and roam the world. It has happened before, and it can happen again. But it is my sense that the 
senator is laying this danger excessively on the Tea Party members and movement. In fact, the trend 
away from a fully muscular, assertive , free-trade GOP has been unfolding for years. And that trend 
has paralleled (or followed) the shifting attitudes of the GOP base electorate. 

This is not to say the GOP is isolationist. Rather, it is to suggest that the inartful and questionable 
military ventures of the United States in the past 50 years have driven both GOP members and voters 
to want to make a case-by-case assessment of what the U.S. role should be. Likewise, merely 
invoking principles of free trade no longer convinces typical GOP voters that every trade deal is in our 
interest. 

We don't yet know how the Tea Party members are thinking on these issues. I went to several Tea 
Party meetings, moderated some discussions and talked with hundreds of attendees. Foreign affairs 
rarely came up - understandably, given the domestic economic crisis that torments the public. But for 
what it is worth, my sense is that the Tea Party members are not dramatically different in their foreign 
policy attitudes from previous freshman classes. 



There always has been a tendency for new, inexperienced candidates for federal office to be more 
focused initially on domestic issues - because their voters are. But for GOP congressmen and 
senators, their fundamental values - a powerful patriotism, a sense of right and wrong and a practical 
understanding of human nature as capable of great evil - tends over time to lead them to a firmer 
foreign and military policy posture than that held by liberal Democrats. 

But my reason for writing this column is that, while I share the senator's concern, I fear that the worst 
way to gain the objective of infusing the new members of Congress with an alert view of foreign 
danger is to call them names. 

The world is shifting, and the senator would do well to hold firmly many multiterm congressmen. The 
way to win their support is to make the strongest objective argument in each individual case. 

For instance, regarding the New START with Russia, many of its skeptics are established 
neoconservatives who don't contest the objective but seriously doubt the effectiveness of the details. 
To call such men and women isolationist is risible. 

Reaganite foreign policy experts have always been much more skeptical of particular disarmament 
treaties. And with China rushing ahead on its nuclear program, we need to consider our stockpile 
requirements in the Chinese context every bit as much as we do the poorer Russian capabilities. 

The clarity of Americans divided between hawks and doves is fading. We are entering the more 
ambiguous age of owls and vultures. Effective foreign policy arguments will take heed of these, 
perhaps unfortunate, developments. 

WSJ 
California: The Lindsay Lohan of States  
Sacramento is headed for trouble again, and it shouldn't expect a bailout. 
by Allysia Finley 

Listen up, California. The other 48 states—your cousin New York excluded—are sick of your bratty 
arrogance. You're the Lindsay Lohan of states: a prima donna who once showed some talent but is 
now too wasted to do anything with it.  

After enjoying ephemeral highs and spending binges, you suffer crashes that culminate in brief, 
unsuccessful stints in rehab. This cycle repeats itself every five to 10 years, as the rest of the country 
looks on with a mixture of horror and amusement. We'd feel sorry for you if you didn't constantly flip 
us the bird.  

Instead, we're making bets on how long it will be before your next meltdown. Oh, wait—you're already 
melting down. 

You've racked up nearly $70 billion in general obligation debt, and that doesn't include your $500 
billion unfunded pension liability. Your own analysts predict you'll face a hole of at least $80 billion 
over the next four years. 

Your government's run by a brothel of environmentalists, lawyers, public-sector unions and legislative 
bums. When they're not taxing or spending, they're creating regulations and commissions like the 
Board of Barbering and Cosmetology and the California Blueberry Commission. Many businesses 
would leave if it weren't for your sunny climate.  



Which may explain why you're so obsessed with climate change. If your climate changes, no one, 
including your Hollywood friends, would tolerate you anymore. So you've created a law to tax carbon 
emissions—no matter that it will kill jobs.  

It's not as if you don't recognize that you've got problems. Roughly three-quarters of you say you're 
headed in the wrong direction, according to a recent survey by the Public Policy Institute of California. 
You're even more depressed than Illinois and New York, and you've got sunshine 10 months of the 
year! 

You appropriately give your government low marks—28% approval for outgoing Gov. Arnold 
Schwarzenegger, 16% for the legislature—yet you continue to re-elect the politicians who got you into 
this mess. Not a single incumbent state legislator lost re-election this year, including one Democrat 
who died a month ago (no joke). What's scarier is that you've just given almost all of the keys to 
statewide offices to Democrats.  

Jerry Brown will be your new (old) governor. This is the man who acted as a gateway drug to your 
spending addiction three decades ago when he gave public-sector employees collective bargaining 
rights. Helping enforce your wacky laws will be Lt. Gov-elect Gavin Newsom, the San Francisco 
mayor who flouted state law by allowing same-sex marriage. On the plus side, he has nice hair and 
loves you just the way you are. This is what he had to say after winning his race: 

"We're nothing but a mirror of our consistent thoughts. You tend to manifest what you focus on. If you 
look around for what's wrong, you'll find it. But as all we know up here in San Francisco, when you 
focus on what's right, you see it all around you. . . . There is absolutely nothing wrong with California 
that can't be fixed by what's right with California. . . . If you're from another state, you'd love to have 
the problems of California." 

You've also just re-elected Barbara Boxer (that's Senator Barbara Boxer) to a fourth term. She 
boasted on election night that it's her "eleventh straight election victory, and what a sweet one it is . . . 
[since] everything was thrown at us, including the kitchen sink, and the stove and the oven and 
everything, millions of dollars of negative ads from known and unknown opponents, millions and 
millions of dollars."  

We've tried to help you, California. Some spent millions on campaigns to entice you to change your 
reckless behavior. And you told them to kick rocks. 

So here's our final warning: When you inevitably crash and burn, don't count on us to bail you out. 

Pajamas Media 
California Wins Dumbest State Award in Landslide 
Californians can see Greece from their bedroom windows, yet they voted for the status quo 
that's destroying their state anyway. 
by Kyle-Anne Shiver 

It’s the proverbial morning after and with votes counted, California has won the Dumbest State Award 
in a historic landslide of monstrous proportions. 

All Californians can now see Greece from their bedroom windows.  No need to even go to the 
backyards and crane their little necks. 



In the coming years, the unions, who have been bilking Californians in a protection-racket type 
scheme, will be taking to the streets in massive, destructive temper tantrums just like those out-in-the-
cold workers in other failed socialist states across the big pond. It won’t be pretty. 

All the while Californians have been lining the greedy pockets of union masters, they’ve also saddled 
their economy with the greenest of the green anti-pollution laws, which they’ve just voted 
overwhelmingly to keep in place.  At the very same time, they’ve neglected their infrastructure to the 
degree that whole cities will probably be condemned shortly as uninhabitable by anything higher on 
the evolutionary scale than rats. California’s sanctuary cities openly flout federal immigration laws 
with impunity now, but if they keep it up they’re going to face a loud demand from the other 49 for 
their statehood and immediate, irreversible secession by force. 

Michigan voters saw their future Greece-like fate and changed course. Indiana, Ohio, Pennsylvania, 
and Florida did likewise.  Others all across America’s heartland had the smarts to rein in out-of-
control Democrat-socialists before their states hit the fans of bankruptcy history. They got it. 

Californians still don’t get it. 

Let’s start with the election of Governor Moonbeam. As I’m thinking of Jerry Brown’s reincarnated 
governorship, I’m already visualizing his mouth covered in duct tape for four years.  Honestly, I’ll be 
the first to admit that Meg Whitman, although a brilliant businesswoman, was not the most 
spectacular political candidate. But really, have Californians been so brainwashed that they mistake a 
forked silver tongue for actual abilities in the budget-balancing realm?  It’s enough to make bright 
citizens in the other 49 run for the barf bags. Never has a generation so disgraced their ingenuous, 
hard-working, self-reliant ancestors. 

Nancy Pelosi’s disgraceful tenure as House speaker got the national drubbing she had been begging 
for since she first pranced around with the big gavel and unethically (illegally, probably) started her 
own foreign policy in the Middle East. This woman has so disgraced America, her state, her gender, 
her Catholic faith, and the Democrat Party that she couldn’t have won election as dog catcher in any 
of the other 49 states. But Californians re-elected Nancy Pelosi with a full 80% of her district’s votes. 
This is the woman who gushed that “Barack Obama is the man God has sent us at this time.” This is 
the woman who spearheaded the health care bill which started the avalanche that has destroyed 
Democrat political careers all across the land.  For crying out loud, Nancy Pelosi, one of the richest 
members of the U.S. Congress, has been one of the most egregious wasters of public funds ever to 
hit Washington, D.C. 

She has spent our money like it was the tissue wrapping that came in her outsized collection of Gucci 
accessories. While the country has been suffering, Nancy Pelosi took it upon herself to go organic in 
the Congress’ mess, order bunches and bunches of expensive tropical flowers for her offices, and 
demand a huge military jet for her personal jaunts, which have already cost this country more than we 
can count, much of it for liquor, treats, and family members’ costs. When a reporter asked her in the 
aftermath of the health care vote whether the bill was constitutional (Oh, the nerve of it!), imperious 
Nancy mocked the question with her dimwitted, “Are you serious?” 

Those Democrats who survived Ms. Pelosi’s reign in the House are already showing their disdain for 
her single-handedly destroying the careers of so many.  But Californians just can’t resist sending 
Nancy back to D.C., once again foisting her upon the rest of us. The only good news is that she will 
be stuck in the corner of perpetual national infamy, without gavel, chairmanship, or power. And we 
want our military jet back pronto! 



Not to be outdone by Pelosi voters, those Californians in the 13th district reelected Rep. Pete Stark, 
the traitor who has made a name for himself trashing the very Constitution he swears to protect and 
defend.  Pete Stark has the ignominious distinction of having told a constituent to her face that the 
federal “government in this country can do most anything.” Never has a U.S. representative so 
blatantly shredded the very document he is sworn to preserve, a document that expressly tells our 
federal government the many things it cannot do.  Every Californian who pulled the lever for this 
Benedict Arnold ought to hang his head in shame and should never show his face in public again. 

And now to the cake-taker in California’s miserable showing yesterday.  In a statewide race that had 
the entire country holding its collective breath, Californians decided to reelect “Call me Senator” 
Boxer, whose intelligence is so questionable that the Los Angeles Times would not even endorse her 
in the Democratic primary. 

To put icing on this purely poisonous cake, Madame Boxer was running against a candidate – Carly 
Fiorina – who had the rest of us in the other 49 drooling in envy. If only we had had such a 
powerhouse woman willing to serve us in the U.S. Senate.  Not only is Ms. Fiorina an uber-
competent, she is brilliant in both the technical and common sense realms. This woman, Carly 
Fiorina, held in her lovely hand the power to redeem California in the eyes of the other 49 in one fell 
swoop. 

But what did Californians do with this golden-beyond-golden opportunity that the rest of us would 
have killed for?  They blew it. 

Even when news broke last week that Ms. Boxer had illegally implored California’s public school 
teachers to send their students to work for her campaign, the dumb-beyond-dumb citizens of 
California just rolled their eyes, donned their valley-girl ninny suits, and marched right in to vote for 
the Hollywood candidate.  As those of us in the other 49 well remember, Senator Boxer is the brainy 
equivalent of a slug. She is the woman who stood on the once-august Senate floor and compared 
taxpayer-funded abortions to Viagra supplies for men. This is the woman backed to the hilt by the 
very unions that will tear California apart when those expected federal bailouts fail to come through. 

So, with no further ado, let me bestow upon California the 2010 award for the dumbest state in the 
entire union. 

Perhaps I will start a petition drive:  Not one dime of bailout money for California! Any legislator from 
the other 49 who votes to send federal bailout money to California will be toast come the next primary 
season. 

You Californians made your bed yesterday.  Now sleep in it and don’t come crying to the rest of us 
when your lights go out, your water turns off, and your illegal-alien servants head back south. 

  
Transterrestrial Musings 
California, Too Far Gone 
by Rand Simberg 

We seem to have reached a tipping point here. Too many Californians think that they can have both 
lunatic environmental and economic policies, and a viable economy. Almost every initiative went the 
wrong way, as did the gubernatorial and senatorial elections, though the former was partly a result of 
an awful Republican candidate — Jerry Brown might have been beatable by Chuck DeVore. 



It’s a positive feedback situation with increasingly negative results. The economic ignorami in the 
electorate vote for idiotic propositions, and send economic ignorami to Sacramento in the legislature 
and governor’s mansion, resulting in flight by the sensible, continuing to distill and concentrate the 
idiocy in the electorate. It will end in bankruptcy (the state is basically already there), and then they’ll 
demand a bailout from the rest of the country. Fortunately, with the new Congress, they won’t get it. 
But I don’t know if the state is salvageable at this point. It’s some of the best real estate on earth, but 
its current inhabitants don’t deserve it, and have squandered a great legacy. 

It’s an opportunity for other states to poach a lot of space companies, I think. 

  
  
  
Maggie's Farm 
ANY WONDER WHY CALIF. IS GOING BROKE? 
“He has erected a multitude of new offices, and sent hither swarms of officers to harass our 
people, and eat out their substance.” (Declaration of Independence) 
 

California Academic Performance Index (API) California Access for Infants and Mothers California 
Acupuncture Board California Administrative Office of the Courts California Adoptions Branch 
California African American Museum California Agricultural Export Program California 
Agricultural Labor Relations Board California Agricultural Statistics Service California Air 
Resources Board (CARB) California Allocation Board California Alternative Energy and 
Advanced Transportation Financing Authority California Animal Health and Food Safety Services 
California Anti-Terrorism Information Center California Apprenticeship Council California 
Arbitration Certification Program California Architects Board California Area VI Developmental 
Disabilities Board California Arts Council California Asian Pacific Islander Legislative Caucus 
California Assembly Democratic Caucus California Assembly Republican Caucus California 
Athletic Commission * California Attorney General 

 

Those are just the As. The rest are below the fold. 

 

California Bay Conservation and Development Commission California Bay-Delta Authority 
California Bay-Delta Office California Biodiversity Council California Board for Geologists and 
Geophysicists California Board for Professional Engineers and Land Surveyors California Board of 
Accountancy California Board of Barbering and Cosmetology California Board of Behavioral 
Sciences California Board of Chiropractic Examiners California Board of Equalization (BOE) 
California Board of Forestry and Fire Protection California Board of Guide Dogs for the Blind 
California Board of Occupational Therapy California Board of Optometry California Board of 
Pharmacy California Board of Podiatric Medicine California Board of Prison Terms California 
Board of Psychology California Board of Registered Nursing California Board of Trustees 
California Board of Vocational Nursing and Psychiatric Technicians California Braille and Talking 
Book Library California Building Standards Commission California Bureau for Private 
Postsecondary and Vocational Education California Bureau of Automotive Repair California 
Bureau of Electronic and Appliance Repair California Bureau of Home Furnishings and Thermal 
Insulation California Bureau of Naturopathic Medicine California Bureau of Security and 



Investigative Services California Bureau of State Audits California Business Agency California 
Business Investment Services (CalBIS) California Business Permit Information (CalGOLD) 
California Business Portal California Business, Transportation and Housing Agency California Cal 
Grants California CalJOBS California Cal-Learn Program California CalVet Home Loan Program 
California Career Resource Network California Cemetery and Funeral Bureau California Center 
for Analytical Chemistry California Center for Distributed Learning California Center for Teaching 
Careers (Teach California) California Chancellors Office California Charter Schools California 
Children and Families Commission California Children and Family Services Division California 
Citizens Compensation Commission California Civil Rights Bureau California Coastal Commission 
California Coastal Conservancy California Code of Regulations California Collaborative Projects 
with UC Davis California Commission for Jobs and Economic Growth California Commission on 
Aging California Commission on Health and Safety and Workers Compensation California 
Commission on Judicial Performance California Commission on State Mandates California 
Commission on Status of Women California Commission on Teacher Credentialing California 
Commission on the Status of Women California Committee on Dental Auxiliaries California 
Community Colleges Chancellors Office, Junior Colleges California Community Colleges 
Chancellors Office California Complaint Mediation Program California Conservation Corps 
California Constitution Revision Commission California Consumer Hotline California Consumer 
Information Center California Consumer Information California Consumer Services Division 
California Consumers and Families Agency California Contractors State License Board California 
Corrections Standards Authority California Council for the Humanities California Council on 
Criminal Justice California Council on Developmental Disabilities California Court Reporters 
Board California Courts of Appeal California Crime and Violence Prevention Center California 
Criminal Justice Statistics Center California Criminalist Institute Forensic Library California 
CSGnet Network Management California Cultural and Historical Endowment California Cultural 
Resources Division California Curriculum and Instructional Leadership Branch California Data 
Exchange Center California Data Management Division California Debt and Investment Advisory 
Commission California Delta Protection Commission California Democratic Caucus California 
Demographic Research Unit California Dental Auxiliaries California Department of Aging California 
Department of Alcohol and Drug Programs California Department of Alcoholic Beverage Control 
Appeals Board California Department of Alcoholic Beverage Control California Department of 
Boating and Waterways (Cal Boating) California Department of Child Support Services (CDCSS) 
California Department of Community Services and Development California Department of 
Conservation California Department of Consumer Affairs California Department of Corporations 
California Department of Corrections and Rehabilitation California Department of Developmental 
Services California Department of Education California Department of Fair Employment and 
Housing California Department of Finance California Department of Financial Institutions 
California Department of Fish and Game California Department of Food and Agriculture California 
Department of Forestry and Fire Protection (CDF) California Department of General Services 
California Department of General Services, Office of State Publishing California Department of 
Health Care Services California Department of Housing and Community Development California 
Department of Industrial Relations (DIR) California Department of Insurance California 
Department of Justice Firearms Division California Department of Justice Opinion Unit California 
Department of Justice, Consumer Information, Public Inquiry Unit California Department of 
Justice California Department of Managed Health Care California Department of Mental Health 
California Department of Motor Vehicles (DMV) California Department of Personnel Administration 
California Department of Pesticide Regulation California Department of Public Health California 
Department of Real Estate California Department of Rehabilitation California Department of 
Social Services Adoptions Branch California Department of Social Services California 
Department of Technology Services Training Center (DTSTC) California Department of 
Technology Services (DTS) California Department of Toxic Substances Control California 
Department of Transportation (Caltrans) California Department of Veterans Affairs (CalVets) 



California Department of Water Resources California Departmento de Vehiculos Motorizados 
California Digital Library California Disabled Veteran Business Enterprise Certification Program 
California Division of Apprenticeship Standards California Division of Codes and Standards 
California Division of Communicable Disease Control California Division of Engineering California 
Division of Environmental and Occupational Disease Control California Division of Gambling 
Control California Division of Housing Policy Development California Division of Labor Standards 
Enforcement California Division of Labor Statistics and Research California Division of Land and 
Right of Way California Division of Land Resource Protection California Division of Law 
Enforcement General Library California Division of Measurement Standards California Division of 
Mines and Geology California Division of Occupational Safety and Health (Cal/OSHA) California 
Division of Oil, Gas and Geothermal Resources California Division of Planning and Local 
Assistance California Division of Recycling California Division of Safety of Dams California 
Division of the State Architect California Division of Tourism California Division of Workers 
Compensation Medical Unit California Division of Workers Compensation California Economic 
Assistance, Business and Community Resources California Economic Strategy Panel California 
Education and Training Agency California Education Audit Appeals Panel California Educational 
Facilities Authority California Elections Division California Electricity Oversight Board California 
Emergency Management Agency California Emergency Medical Services Authority California 
Employment Development Department (EDD) California Employment Information State Jobs 
California Employment Training Panel California Energy Commission California Environment and 
Natural Resources Agency California Environmental Protection Agency (Cal/EPA) California 
Environmental Resources Evaluation System (CERES) California Executive Office California 
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Richmond Times-Dispatch 
Mandate Challenge Could Prevail 
by Ilya Somin  

When 21 states and several private groups initiated lawsuits challenging the constitutionality of the 
Obama health care law earlier this year, critics denounced the suits as frivolous political 
grandstanding. But it is increasingly clear that the plaintiffs have a serious case with a real chance of 
victory. 

The suits focus primarily on challenges to the new law's "individual mandate," which requires most 
American citizens to purchase a government-approved health insurance plan by 2014 or pay a fine. 
One of the cases was filed by 20 state governments and the National Federation of Independent 
Business in a federal court in Florida. Another was initiated by the Commonwealth of Virginia in a 
federal court in this state, and a third by the Thomas More Law Center in Michigan. 

The judges considering the Florida and Virginia cases have both issued rulings rejecting the federal 
government's motions to dismiss the suits and indicating that the mandate can't be upheld based on 
current Supreme Court precedent. By contrast, Michigan district Judge George Caram Steeh wrote a 
decision concluding that the mandate is constitutional. But even he agreed that the case raises an 
"issue of first impression." 

In the most recent of the three rulings, Florida federal District Court Judge Roger Vinson wrote that 
the government's claim that the mandate is clearly authorized by existing Supreme Court precedent is 
"not even a close call." He points out that "[t]he power that the individual mandate seeks to harness is 
simply without prior precedent," because no previous Supreme Court decision ever authorized 
Congress to force ordinary citizens to buy products they did not want. 

An August ruling in the Virginia case by federal District Judge Henry Hudson reached the same 
conclusion. As Judge Hudson points out, "[n]o reported case from any federal appellate court" has 
ever ruled that Congress' powers "include the regulation of a person's decision not to purchase a 
product." 

The federal government claims that Congress has the power to impose the mandate under the 
Commerce Clause, the Necessary and Proper Clause, and the Tax Clause of the Constitution. On the 
first two claims, Judge Vinson ruled that Supreme Court precedent doesn't clearly support the 
government, thereby enabling the plaintiffs' lawsuit to go forward. He outright rejected the 
government's claim that the mandate is constitutional because it is a "tax." It is instead a financial 
penalty for refusing to comply with a federal regulation. As Judge Vinson pointed out, congressional 
leaders consistently emphasized before the law's enactment that it was not a tax. 

In September 2009, President Obama himself noted that "for us to say that you've got to take a 
responsibility to get health insurance is absolutely not a tax increase." He was right. If the mandate 
qualifies as a tax merely because it punishes violators with a fine, then Congress could require 



Americans to do almost anything on pain of having to pay a fine if they refuse. It could, for example, 
force citizens to buy virtually any product, such as purchasing General Motors cars for the purpose of 
helping the struggling auto industry. 

The government's Commerce Clause argument is equally dubious. The Clause gives Congress 
authority to regulate "Commerce . . . among the several states." But the individual mandate regulates 
that which is neither commercial nor interstate. 

Virtually all purchases of health insurance are intrastate because a combination of state and federal 
law makes it illegal to purchase health insurance across state lines. Moreover, the object of the 
mandate isn't even commerce at all. Instead of regulating pre-existing commerce, the bill forces 
people to engage in commercial transactions they would have otherwise avoided. 

A series of flawed Supreme Court decisions have expanded Congress' Commerce Clause authority 
well beyond what the text of the Constitution permits. These rulings allow the federal government to 
regulate almost any "economic activ ity." But, as Judge Vinson emphasized, even they do not give 
Congress the power to regulate people "based solely on citizenship and on being alive." Far from 
engaging in "economic activity," people who decide not to purchase health insurance are actually 
refraining from doing so. 

In his decision in the Michigan case, Judge Steeh argued that the mandate is constitutional under the 
Commerce Clause because deciding not to purchase health insurance is an "economic decision." 

"Economic decisions," he reasoned, include decisions not to engage in economic activity. This 
approach would allow the Commerce Clause to cover virtually any choice of any kind. Any decision to 
do anything is necessarily a decision not to use the same time and effort to engage in "economic 
activity." 

If I choose to spend an hour sleeping, I necessarily choose not to spend that time working or buying 
products. Under Judge Steeh's logic, the Commerce Clause authorizes Congress to force workers to 
get up earlier in the morning so that they would spend more time on the job. 

Some defenders of the law claim that the individual mandate is similar to federal laws banning racial 
discrimination against customers by businesses such as motels and restaurants. But federal 
antidiscrimination laws apply only to existing businesses already engaged in commercial activity in 
the regulated industry. By contrast, uninsured individuals are not businesses and, by definition, are 
not participating in the insurance industry. 

The federal government also argues that the mandate is authorized by the Necessary and Proper 
Clause, which gives Congress the power to "make all Laws which shall be necessary and proper for 
carrying into Execution" other powers Congress is granted by the Constitution. 

Even if the mandate is "necessary," it is not "proper" under our constitutional system of limited federal 
authority. If the Clause allows Congress to adopt the individual mandate, the same logic would justify 
almost any other requirement Congress might impose on individuals, thereby gutting the principle of 
limited federal power. 

The legal battle over the mandate is far from over. The Florida and Virginia rulings are not final 
decisions. Both cases, as well as the Michigan decision, are sure to be appealed to the federal courts 
of appeals and, ultimately, the Supreme Court. 



The anti-mandate plaintiffs still face an uphill struggle. Courts are rarely willing to strike down a law 
that is a centerpiece of the political agenda of the president and his party. Nonetheless, it is 
increasingly clear that lawsuits are far from "frivolous" and have a real chance to prevail. 

  
  
  
Volokh Conspiracy 
My Richmond Times-Dispatch Op Ed on the Obama Health Care Plan Individual 
Mandate Litigation 
by Ilya Somin 

Yesterday, I published an op ed on the state of the individual mandate litigation in the Richmond 
Times-Dispatch: 

When 21 states and several private groups initiated lawsuits challenging the constitutionality of the 
Obama health care law earlier this year, critics denounced the suits as frivolous political 
grandstanding. But it is increasingly clear that the plaintiffs have a serious case with a real chance of 
victory. 

The suits focus primarily on challenges to the new law’s “individual mandate,” which requires most 
American citizens to purchase a government-approved health insurance plan by 2014 or pay a fine.... 

The judges considering the Florida and Virginia cases have both issued rulings rejecting the federal 
government’s motions to dismiss the suits and indicating that the mandate can’t be upheld based on 
current Supreme Court precedent. By contrast, Michigan district Judge George Caram Steeh wrote a 
decision concluding that the mandate is constitutional. But even he agreed that the case raises an 
“issue of first impression.” 

The op ed focuses primarily on the recent district court decisions in the Virginia, Michigan, and Florida 
cases, which I blogged about in more detail here, here, and here. So there will be few new points for 
those who have closely followed my previous VC writings on the mandate litigation. My main purpose 
in the op ed was to briefly analyze the three rulings and explain why the anti-mandate plaintiffs have a 
strong case that could well prevail, even though they still face an uphill struggle. 

I would add that the results of the recent election modestly increase the chances that the plaintiffs will 
win. Federal courts are unlikely to strike down a major federal policy initiative that has strong 
presidential, congressional, and popular support. But last week’s elections brought to power a House 
majority that opposes the Obama health care plan, strengthened plan opponents in the Senate, and 
reaffirmed that it remains unpopular (although the election turned primarily on the economy, the 
health care plan probably increased the magnitude of the Democrats’ defeat). A recent AP poll found 
that 52% of likely voters oppose the plan, with 41% supporting it, and strong opponents greatly 
outnumbering strong opponents. 

Ideally, such “legal realist” factors should not influence judicial decision-making. But the historical 
evidence suggests that they often do. Judges are unlikely to strike down the mandate merely 
because the political winds are blowing against it. But those inclined to do so for other reasons are 
now less likely to be deterred by fear of a showdown with a president, Congress, and public opinion 
unified against them. 

  



 

 



  

 
  
  

 
 


